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Effective  communication  within  an  or¬ 
ganization  such  as  the  Assessment  Division  is 
often  a  difficult  task,  and  we  have  attempted 
to  make  Aspects  a  vehicle  for  open  dialogue 
in  the  Division.  For  the  next  several  issues, 
Mr.  P.  G.  Gillis,  Executive  Director,  has 
agreed  to  answer  queries  received  for  the 
question  and  answer  column.  In  this  issue  he 
discusses  the  future  of  geographic  assessment 
in  Ontario.  We  are  most  anxious  to  receive 
questions  on  topics  of  concern  to  assessors 
for  the  next  issues. 

Several  important  court  decisions  have 
been  handed  down  recently  regarding  assess¬ 
ment.  The  Supreme  Court  of  Canada  has 
made  the  final  judgment  in  the  Office  Spe¬ 
cialty  case.  The  history  of  the  appeal  is  re¬ 
viewed  in  this  issue,  and  comments  about 
the  decision  are  made  by  several  prominent 
Ontario  lawyers.  Also,  a  recent  Court  of  Ap¬ 
peal  decision  which  could  have  important  ef¬ 
fects  on  the  application  of  business  assess¬ 
ments  is  summarized. 

Feature  articles  include  a  discussion  of 
mortgages  and  sale  prices,  a  study  of  local 
revenue  sources  in  Canada,  and  two  articles 
dealing  with  the  valuation  of  special  types  of 
properties:  legitimate  theatres  and  cable  tele¬ 
vision  installations.  Our  interview  is  with  Mr. 
R.  E.  Michor,  a  Regional  Registrar  of  the 
Assessment  Review  Court,  who  offers  an  in¬ 
teresting  glimpse  of  the  procedures  and  func¬ 
tions  of  the  ARC. 

In  the  next  issue  of  Aspects,  we  will  re¬ 
view  the  administrative  and  legislative 
changes  that  have  been  made  regarding  The 
Land  Speculation  Tax.  In  the  meantime,  we 
hope  to  receive  comments  and  questions 
from  our  readers  on  whatever  issues  concern 
them. 
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MY 

FAIR 

ASSESSMENT: 


THE  VALUATION  OF 


LEGITIMATE  THEATRES 


AND  CONCERT  HALLS 


BOB  WEIR,  A.A.C.I. 
Field  Services  Branch 


A  theatre  building  can  be  described  as  one  which  is  ex¬ 
pressly  designed  to  house  dramatic  presentations,  stage 
entertainment,  musical  productions,  or  motion  picture 
shows. 

In  this  context,  legitimate  theatres  are  quite  different 
and  much  more  complex  structures  than  are  motion  picture 
houses.  The  latter  are  really  not  theatres  in  the  strict  sense 
of  the  word,  since  they  are  primarily  single  purpose 
buildings  containing  a  small  lobby  with  ticket  cubicles,  a 
projection  room,  public  washrooms,  a  screen  and  a  small, 
rudimentary  stage  —  or  no  stage  at  all  —  and  an  auditorium 
capable  of  seating  from  600  to  800  persons.  These  cannot 
be  used  for  anything  other  than  motion  picture  theatres, 
and  as  conference  meeting  rooms. 

Legitimate  theatres  and  concert  halls  must  provide  larger 
auditoriums,  large  public  circulation  areas  adjacent  to  the 
actual  auditorium  area,  rehearsal  halls,  huge  stages  large 
enough  to  accommodate  top  musical  shows  and  the  largest 
of  symphony  orchestras,  and  backstage  facilities  —  common 
rooms,  washrooms,  lounges  and  dressing  rooms  for  cast 
members,  attendant  staff  and  orchestra  musicians,  as  well  as 
sophisticated  sound  and  lighting  systems. 

Formerly,  all  of  the  top-rated  shows  came  from  England 
or  the  United  States  —  principally  New  York.  Toronto  and 
Montreal  were  the  principal  points  visited  by  these  shows, 
usually  for  short  runs  of  two  weeks  or  less.  The  show 
"South  Pacific”  set  a  record  at  the  Royal  Alexandra 
Theatre  in  Toronto  with  a  run  of  six  weeks  late  in  1953. 
During  the  1960's  the  emphasis  in  Canada  shifted  to 
massive  support  for  a  slowly  developing  homegrown 


theatre,  and  many  costly  and  complex  Performing  Arts 
Centres  began  to  be  built  in  principal  cities  across  the  coun¬ 
try  as  Centennial  projects. 

At  the  present  time,  some  of  the  better  known  theatres 
in  Ontario  are: 

The  National  Arts  Centre  —  Ottawa 

Conceived  as  a  national  showcase  principally  for 
Canadian  talent,  the  National  Arts  Centre  took  a  long  time 
to  develop.  After  an  expenditure  of  a  reported 
$46,000,000,  the  centre  finally  opened  its  doors  in  1969. 

There  is  a  large  three-level  underground  garage  for 
parking  with  entrances  discreetly  tucked  away  from  ob¬ 
vious  view,  huge  public  circulation  areas  containing  recep¬ 
tion  rooms,  restaurant  and  lounges,  exhibition  space  and 
several  boutiques. 

There  are  three  public  halls  besides  rehearsal  halls, 
dressing  rooms,  etc.  The  smallest  is  an  intimate  "backstage" 
theatre  in  the  semi-round  —  small  and  completely  plain  in 
decor,  with  a  seating  capacity  of  300.  Next  there  is  the 
Theatre,  designed  for  stage  presentations,  with  a  capacity  of 
800  persons.  The  most  important  and  largest  hall  is  the 
triple-balconied,  elaborate  and  glittering  Opera  —  the  home 
of  the  National  Arts  Centre  Orchestra  and  the  setting  for 
big  and  lavish  productions.  The  Opera  seats  2,300. 

The  annual  operating  budget  of  the  National  Arts  Centre 
is  approximately  $5,000,000,  with  $3,000,000  coming 
from  federal  funds  and  the  balance  from  revenues.  The 
Centre  is  completely  tax  exempt. 
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PLAN  V I FW  OF  VARIOUS  BUILDING  SECTIONS 
O'KEEFE  CENTRE 


<?  K  V  \ni 


The  O'Keefe  Centre  —  Toronto 

At  the  time  when  the  O'Keefe  Centre  was  originally 
planned,  Toronto  had  only  one  operating  legitimate 
theatre:  the  small  but  venerable  Royal  Alexandra  Theatre. 
The  O'Keefe  Brewery  developed  the  Centre  at  a  reported 
cost  of  over  $12,000,000,  to  a  background  of  tumult  in  the 
press  and  City  Council  over  this  so-called  "monument  to 
booze.”  Finally,  in  1959,  the  O'Keefe  Centre  opened  its 
doors  with  a  new  and  Broadway-bound  production  of 
"Camelot."  The  O'Keefe  Centre  contains  only  one  principal 
auditorium,  a  large  one  seating  3,200,  but  there  are  abun¬ 
dant  facilities  backstage  with  dressing  rooms,  lounges,  re¬ 
hearsal  rooms,  storage  space  and  three  large  levels  of  public 
circulation  areas  and  exhibition  space. 

In  1968,  the  Municipality  of  Metropolitan  Toronto 
bought  the  O'Keefe  Centre  for  a  "bargain  basement"  price 
of  $2,750,000.  Commercially,  the  land  on  which  the 
theatre  is  located  is  worth  about  $10,000,000.  It  is  not 
possible  to  justify  such  a  high  land  value  by  the  presence  of 
a  performing  arts  theatre;  rather,  the  land  value  is  due  pri¬ 
marily  to  its  close  proximity  to  the  high-density  com¬ 
mercial  land  in  the  nearby  downtown  core  area. 

Although  presently  owned  by  Metro  Toronto,  the 
O'Keefe  is  specifically  excepted  from  the  tax  exemption 
enjoyed  by  municipally-owned  property  under  the  pro¬ 
visions  of  the  Metropolitan  Toronto  Act. 

At  present,  the  O'Keefe  Centre  is  the  home  of  the 
Canadian  Opera  Company  and  the  National  Ballet. 


8t.  Lawrence  Centre  for  the  Performing  Arts  —  Toronto 

This  was  the  Centennial  project  of  the  City  of  Toronto. 
Originally  conceived  as  a  major  performing  arts  complex 
occupying  prime  downtown  land  already  purchased  by  the 
city,  the  project  was  scaled  down  several  times,  due  to  fast- 
escalating  costs,  to  the  present  unimaginative  concrete 
structure,  located  on  lower-priced  land,  a  smaller  lot,  con¬ 
taining  two  small  theatres,  the  830-seat  Theatre  and 
487-seat  Town  Hall,  built  at  a  total  cost  of  just  over 
$5,000,000.  It  opened  its  doors  in  1969.  The  $t.  Lawrence 
Centre  is  owned  and  operated  by  the  City  of  Toronto,  and 
as  such,  is  tax  exempt.  For  an  annual  operating  budget  of 
over  $1,500,000,  the  city  gets  a  resident  theatre  company, 
a  musical  series,  public  affairs  programs,  and  a  theatre 
group  that  tours  schools  around  the  province. 

Hamilton  Place  —  Hamilton 

The  most  recent,  and  probably  the  most  ambitious,  of 
municipally  developed  and  owned  performing  arts  theatres, 
opened  in  1973,  at  a  reported  cost  of  $10,000,000.  In  this 
project  the  architect  has  achieved  a  breakthrough  in  theatre 
design  by  achieving  two  separate  hail  uses  in  one  audi¬ 
torium.  All  theatres  have  inherent  acoustical  difficulties 
found  in  projecting  the  human  voice  —  a  hall  that  is  nicely 
tuned  for  the  human  voice  often  cannot  handle  the  clarity 
and  br  i  I  la  nee  of  musical  presentations. 

To  overcome  this,  the  architect  has  designed  an  audi¬ 
torium  with  two  stages.  A  proscenium-type  stage  is  used  for 
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theatre  and  drama  presentations.  For  musical  performances, 
the  proscenium  arch  is  closed  by  dropping  a  17,000-pound 
sound-proof  reflecting  wall  which  becomes  a  rear  wall  for 
the  orchestra.  Three  hydraulic  lifts  can  be  raised,  forming  a 
stage  accommodating  over  130  musicians  within  the  hall. 
When  not  in  use  as  a  concert  stage,  one  of  these  lifts  forms 
a  well  for  pit  orchestras,  and  the  others  become  part  of  the 
seating  of  the  auditorium. 

The  auditorium  seats  2,183  at  full  capacity.  While 
Hamilton  Place  receives  a  municipal  operating  grant  of 
nearly  $1,000,000  a  year,  it  pays  municipal  taxes  of  over 
$400,000. 

The  Royal  Alexandra  Theatre  —  Toronto 

This  legitimate  theatre,  built  in  1907,  is  an  architectural 
gem.  Until  the  construction  of  the  much  larger  O'Keefe 
Centre  in  1959,  the  Royal  Alex  was  probably  the  major 
legitimate  theatre  in  continuous  use  in  Ontario.  After  the 
opening  of  the  O'Keefe  Centre,  the  smaller  (1,560-seat) 
Royal  Alex  went  into  decline,  until  it  was  scheduled  to  be 
demolished  to  make  way  for  new  construction.  In  1963, 
"Honest”  Ed  Mirvish  bought  it  for  $215,000  and  sub¬ 
sequently  spent  $480,000  toward  refrubishing  the  theatre. 
The  theatre  is  extremely  suitable  for  live  theatre,  features 
first-class  Broadway  and  London  shows,  makes  a  small  an¬ 
nual  profit,  and  pays  realty  taxes  of  $16,000  annually. 

Massey  Hall  —  Toronto 

Massey  Hall  was  built  in  1894  as  a  gift  to  the  City  of 
Toronto  by  the  Massey  family,  at  a  cost  then  of  $152,390. 
Massey  Hall  has  been  a  musical  performance  centre  for  the 
city  of  Toronto  ever  since  then,  80  years  of  service. 

At  the  present  time,  the  old  concert  hall  is  suffering 
from  many  sources  of  obsolescence.  The  site  on  which  the 
building  is  located  is  small,  so  that  expansion  of  the  facil¬ 
ities  is  impossible.  There  is  no  public  entrance  lobby  or 
circulation  area,  only  sets  of  staircases  ascending  to  the  two 
balcony  levels.  Public  washroom  facilities  are  inadequate 
and  poorly  located.  Beating  cannot  be  rearranged  without 
massive  bracing  for  the  balconies.  The  acoustics,  however, 
are  considered  to  be  superb,  equal  to  most  of  the  great 
concert  halls  of  the  world.  In  addition,  the  building  is 
crumbling,  causing  massive  annual  upkeep  and  repair  bills. 

James  Acland,  professor  of  architecture  at  the  University 
of  Toronto,  describes  Massey  Hall  as  a  "cheap  building."  It 
is  an  acoustically  marvellous  listening  space,  but  was  not 
built  in  a  substantially  first-class  manner  as  other  major 
concert  halls,  and,  therefore,  will  physically  not  last  much 
longer  without  major  structural  reconstruction  or  complete 
demolition  and  relocation  on  another  site. 

Massey  Hall  seats  2,700  people,  and  is  the  home  of  the 
Toronto  Bymphony  Orchestra. 

A  future  Massey  Hall,  planned  for  Metro  Centre,  has  a 
1974  cost  estimate  of  $12,480,000,  or  $78.00  per  square 
foot  of  gross  floor  area. 

Massey  Hall  is  exempt  from  property  taxes. 


Other  Ontario  theatres 


Other  well-known 
scribed  here  are  — 
Cleary  Auditorium 
Centennial  Hall 
Alumnae  Hall 
$haw  Festival  Hall 
Festival  Theatre 
Convocation  Hall 
to  name  several. 


theatres  and  auditoriums  not  de- 

—  Windsor 

—  London 

—  University  of  Western  Ontario 

—  Niagara-on-the-Lake 

—  Btratford 

—  University  of  Toronto 


Many  theatres,  built  as  legitimate  or  vaudeville  theatres 
originally,  and  converted  to  movie  houses  when  the  movie 
craze  swept  out  vaudeville,  continued  to  be  assessed  on 
their  reproduction  cost  as  theatres,  rather  than  on  their 
replacement  cost  as  movie  houses  with  their  reduced  physi¬ 
cal  building  and  facility  requirements,  and  subsequent  re¬ 
duced  overall  cost  of  development. 

A  good  example  of  this  is  the  former  Imperial  Theatre  in 
Toronto,  now  known  as  the  Imperial  $ix.  Built  in  1919, 
and  opened  in  Beptember,  1920,  the  Pantages  as  it  was  first 
called,  was  and  continued  to  be  until  its  alteration  in  1972, 
the  largest  theatre  in  Canada.  It  was  built  as  a  legitimate 
theatre,  seating  3,600  people.  In  1929,  the  name  was 
changed  to  the  Imperial  Theatre.  During  1931,  the  policy 
of  regular  stage  shows  stopped,  and  the  Imperial  became  a 
movie  house,  the  flagship  of  the  Famous  Players  chain  of 
360  theatres  across  Canada.  The  seating  capacity  was  re¬ 
duced  to  3,206.  During  1972,  $2,000,000  was  spent  on  an 
alteration  program  that  divided  the  huge  theatre  into  six 
smaller  and  separate  movie  houses,  averaging  approximately 
550  seats  each. 


Valuation  approach  for  legitimate  theatres 

The  following  are  pertinent  factors  which  relate  in  some 
measure  to  the  value  of  theatres,  as  listed  in  an  article  by 
Arthur  K.  Beman  appearing  in  the  January,  1966  issue  of 
the  Appraisal  Journal,  entitled  "Appraising  Legitimate 
Theatres,"  together  with  some  comments  relating  the 
factors  to  the  Canadian  market. 

1.  "Recent  sales  of  legitimate  houses  in  light  of  the 
comparability  to  the  subject  premises." 

We  in  Canada  do  not  have  much  historical  background  in 
legitimate  theatre  —  we  have  always  had  theatres  in  our 
larger  centres,  but  these  most  often  showcased  travelling 
shows  and  performers.  Only  in  recent  years  have  we  been 
developing  home-grown  Canadian  theatre  in  theatres  espe¬ 
cially  built  for  the  purpose  —  so  the  market  situation  is 
vastly  different  than  that  in  the  United  $tates.  In  purely 
economic  terms,  any  theatres  that  have  sold  in  Canada  have 
been  pulled  down  for  other  uses  —  and  therefore  were  not 
worth  any  more  than  the  land  on  which  they  sat.  Cultural¬ 
ly,  the  impact  of  legitimate  theatres  is  only  just  beginning 
to  make  itself  felt  in  Canada. 

2.  "Plottage  potentialities.  Is  the  value  of  the  theatre 
limited  to  its  use  and  operation  as  a  theatre,  or  may  the 
land  be  combined  with  contiguous  parcels  for  a  higher  and 
better  use?" 

This  would,  again,  be  strictly  in  an  economic  sense,  and 
reflects  the  thought,  expressed  above,  that  legitimate 
theatres  are  such  special  purpose  properties  that  they  are 
not  economically  worth  any  more  than  the  land  upon 
which  they  sit. 

3.  "Location  in  respect  to  the  preferred  streets  in  the 
theatre  district." 

We  have  never  had  such  a  thing  as  a  theatre  district  — 
the  larger  ones  are  located  downtown,  the  smaller  ones  all 
over  town  in  premises  cheap  enough  to  be  maintained  by 
theatre  groups  operating  on  small  budgets. 

4.  "Physical  condition  of  the  theatre  and  the  extent  to 
which  it  has  been  modernized  and/or  refurbished." 

5.  "Adaptability  and  desirability  of  the  theatre  for  the 
production  of  various  types  of  shows.  This  would  include 
backstage  hangings,  dressing  rooms,  etc.  It  is  not  econom¬ 
ically  feasible  to  produce  musicals  in  relatively  small 
houses  due  to  the  higher  production  costs  involved.  The 
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smaller  theatres  are  best  suited  for  drama  and  special  per¬ 
formances." 

6.  "Seating  capacity.  Consideration,  of  course,  must  be 
given  to  location  of  the  seats  available.  Total  number  of 
seats  requires  interpretation  for  comparable  purposes.  For 
example,  the  second  balcony  seat  must  be  given  a  sub¬ 
stantially  lower  value  than  the  orchestra  seat.  This  is  re¬ 
flected  in  the  wide  disparity  in  seat  prices." 

Because  of  this,  and  the  fluctuation  of  prices  from  show 
to  show,  it  is  very  difficult  to  estimate  with  any  degree  of 
accuracy  the  gross  annual  income  of  a  theatre. 

7.  "Replacement  cost  of  the  building,  less  depreciation, 
plus  the  value  of  the  land.  This  generally  reflects  the  upper 
limit  of  value  but  is  not  necessarily  coincident  with  the 
final  valuation." 

The  Income  Approach 

In  most  cases,  the  income  approach  is  the  most  realistic 
approach  to  market  value  for  commercial  or  income-pro¬ 
ducing  properties.  Theatres,  however,  which  are  special  pur¬ 
pose  properties,  can  rarely  be  valued  entirely  on  this  basis. 
The  income  approach  often  serves  little  purpose  in  theatre 
appraisal.  Earnings  may  vary  radically  from  year  to  year  — 
when  a  theatre  obtains  a  hit  production,  earnings  will  be 
high;  with  marginal  shows,  earnings  will  be  low.  Expenses 
have  climbed  drastically  in  recent  years  —  pay  for  per¬ 
formers,  stars,  artists,  stage  attendants  and  musicians  all 
have  increased  to  the  point  of  making  it  uneconomical  to 
operate  these  theatres.  On  top  of  the  costs  of  the  shows  and 
the  musicians  are  the  annual  operating  costs  of  the  theatre 
building  —  power,  heat,  air-conditioning,  water,  cleaning, 
maintenance,  office  costs,  etc.  Because  of  this,  and  in  order 
to  showcase  Canadian  talent,  most  theatres  in  Canada  are 
subsidized  to  some  extent  by  federal,  provincial  or  munic¬ 
ipal  governments,  and  some  are  exempted  from  property 
taxes. 

The  Market  Data  Approach 

Most  legitimate  theatres  in  Canada  were  converted  into 
movie  houses  many  years  ago,  or  have  been  demolished  to 
make  way  for  new  commercial  construction.  There  are  at 
present  only  two  privately  owned  "show-business"  houses 
remaining  in  Ontario  —  the  Royal  Alexandra  Theatre  and 
Maple  Leaf  Gardens  in  Toronto.  All  others  are  owned  and 
operated  by  various  government  boards,  hence  there  is  no 
market  in  Ontario  for  this  type  of  property.  Mr.  Mirvish, 
the  owner  of  the  Royal  Alex  and  an  astute  businessman, 
has  made  his  theatre  the  focal  point  and  main  attraction  of 
his  complex  of  specialty  restaurants  —  so  the  two  properties 
complement  and  support  each  other. 

The  study  of  sales  of  theatres  in  the  theatre  district  of 
New  York,  reported  in  the  article  by  Mr.  Beman,  "Ap¬ 
praising  Legitimate  Theatres,"  shows  the  market  value, 
where  there  is  a  market  value,  of  these  properties  to  be  only 
a  fraction  of  their  replacement  cost.  Replacement  costs 
during  this  period  would  range  from  $3,000  to  $5,000  per 
seat  —  depending  upon  the  facilities  provided  —  while  their 
market  value  ranged  from  $800  to  $2,100  per  seat.  This 
represents  a  range  of  from  25%  to  40%  of  replacement  cost. 
This  would  appear  to  indicate  that  normal  depreciation  for 
this  type  of  property  should  be  calculated  at  a  faster  or 
higher  annual  rate  than  for  normal  commercial  properties. 

The  Cost  Approach 

Cost  data  currently  available  for  the  previously  men¬ 
tioned  properties  is  listed  in  Table  1  below.  Because  these 


centres  were  developed  at  different  times,  the  costs  will 
have  to  be  related  to  a  common  year,  say,  to  January, 
1974.  This  can  be  done  by  means  of  using  the  construction 
cost  index  calculated  monthly  by  Statistics  Canada,  and 
fortunately,  we  have  a  proposal  for  a  new  Massey  Hall  in 
Toronto,  to  be  included  in  a  redevelopment  of  our  down¬ 
town  railway  yards  —  which  has  been  calculated  on  a 
January,  1974  cost  basis  to  cost  $78  per  square  foot  for  a- 
total  of  160,000  square  feet  of  floor  area. 

It  can  readily  be  seen  that  the  tremendously  high  cost  of 
the  National  Arts  Centre  on  a  per  seat  basis  is  due  primarily 
to  the  abnormal  amount  of  public  circulation  floor  area, 
which  also  causes  the  cost  per  square  foot  of  gross  floor 
area  to  be  somewhat  lower  than  for  the  O'Keefe  Centre  and 
for  the  $t.  Lawrence  Centre. 

The  O'Keefe  Centre  cost  is  dominated  by  its  large  audi¬ 
torium,  and  also  by  a  more  expensive  and  plush  finish  than 
is  normal  today.  The  $t.  Lawrence  Centre  has  less  public 
circulation  area  on  a  per  seat  basis,  therefore  its  cost  is  also 
dominated  by  the  two  auditoriums,  reflected  in  a  high  cost 
per  square  foot  of  gross  floor  area. 

Hamilton  Place  is  a  thoroughly  modern  and  functional 
design  —  using  exposed  concrete  and  brick  as  interior 
finishes  to  a  great  extent.  The  auditorium  is  superbly 
finished  and  equipped,  perhaps  the  most  modern  in  Canada, 
but  the  public  areas  are  austere,  thereby  causing  the  costs 
to  be  very  economical.  The  money  was  spent  where  it 
counted  most,  and  the  City  of  Hamilton  obtained  an  ex¬ 
cellent  Performing  Arts  Centre  at  a  good  bargain. 

Centennial  Hall  in  London  is  not  really  the  same  class  or 
style  of  building.  It  is  more  of  a  community  centre  and 
concert  hall.  The  basement  is  set  up  to  serve  meals  at  public 
functions,  and  the  auditorium  is  on  the  main  floor  level. 
The  main  body  of  the  auditorium,  the  orchestra,  has  a  flat 
hardwood  floor  and  movable  seats,  and  is  surrounded  by  a 
stepped  mezzanine  having  fixed  seats.  Above  this  mez¬ 
zanine  and  surrounding  the  auditorium  is  a  stepped  balcony 
floor  with  fixed  seats.  The  Centennial  Hall  is  a  beautifully 
designed  building,  suitable  for  concerts,  public  functions, 
large  balls,  etc.,  but  is  not  a  genuine  legitimate  theatre. 

Burton  Auditorium  is  a  small  and  intimate  theatre  at 
York  University  in  Toronto.  Its  costs  have  been  included  as 
a  matter  of  interest,  and  for  a  comparison  of  scale:  it  is 
definitely  comparable  to  the  larger  theatres  and  contains  all 
of  the  facilities  they  have,  but  is  very  much  smaller. 

Minkler  Auditorium,  on  the  other  hand,  is  primarily  a 
functional  concert  hall,  using  a  steeply  stepped  seating  gal¬ 
lery  that  has  the  effect  of  having  everyone  seated  very  close 
to  the  performers. 

Conclusion 

For  the  assessment  of  legitimate  theatres,  more  data  can 
be  obtained  for  the  cost  approach  than  for  either  of  the 
other  approaches  to  value.  Even  though  there  is  no  visible 
market  for  these  properties,  they  do  serve  an  important 
function  and  are  an  asset  to  the  municipality  in  which  they 
are  located,  attracting  extra  business  and  revenue  to  certain 
portions  of  the  commercial  life  of  the  municipality. 

Most  of  these  properties  are  so  complex  that,  in  a  mass 
appraisal  program,  assessors  have  not  the  time  to  spend 
performing  a  detailed  quantity  survey  to  determine  the 
exact  replacement  cost,  a  task  that  is  rendered  more  dif¬ 
ficult  due  to  the  sophisticated  lighting,  sound  and  mechani¬ 
cal  equipment  that  is  continually  being  researched  and 
developed  for  use  in  these  properties.  For  this  reason,  the 
comparative  cost  method  appears  to  be  the  most  accurate 
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cost  estimating  system  available.  Detailed  costs  can  be  ob¬ 
tained  for  those  erected  recently,  and  these  costs  can  be 
analyzed  and  modified  to  be  applied  to  those  properties  for 
which  no  information  is  available. 

Based  on  an  analysis  of  the  costs  above,  a  reasonably 
accurate  method  of  costing  these  structures  is  outlined  in 
Table  3. 

Applying  these  costs  to  the  principal  subject  properties, 
we  find: 


National  Arts  Centre  —  Ottawa 


Parking  area 

295,251 

@ 

15.00  = 

$  4,428,765 

Public  areas 

424,797 

@ 

36.00  = 

15,292,692 

$tudio 

6,575 

@ 

65.00  = 

427,375 

Theatre 

16,928 

@ 

350.00  = 

5,924,800 

Opera 

35,012 

@ 

400.00  = 

14,004,800 

Balconies 

Total 

52,824 

@ 

30.00  = 

1,584,720 

$41,663,152 

The  O'Keefe  Centre  —  Toronto 


Public  areas 
Auditorium 
Balconies 


137,146  @  36.00 

26,348  @  400.00 

9,600  @  30.00 


$  4,937,256 
10,539,200 
288,000 


Total 


$15,764,456 


Hamilton  Place 

Service  areas 
Public  areas 
Auditorium 
Balconies 

Total 


Hamilton 

70,276 

64,196 

18,388 

9,514 


@  25.00  = 

@  36.00  = 

@  400.00  = 

@  30.00  = 


$  1,756,900 
2,311,056 
7,355,200 
285,420 

$11,708,576 


Market  Value  of  O'Keefe  Centre  —  1974 


Add 

Plus 
Total 

Less  —  Present  land  value 


$10,942,000 

10,800,000 

2,382,000 

13,182,000 

10,942,000 


Site  Value  —  @  $100  per  sq.  ft. 
—  Building  $1 6,000,000 
x  .675  = 

—  Original  land  value 


Remaining  Value  —  above 

present  land  value  2,240,000  2,240,000 

Total  present  value  $13,182,000 

It  is  not  possible  to  justify  such  a  high  land  value  by  the 
presence  alone  of  a  theatre  —  it  is  due  primarily  to  the 
influence  of  high  density  commercial  values  nearby. 

Obviously,  there  is  no  completely  reliable  method  of 
valuing  legitimate  theatres  and  concert  halls.  However,  the 
comparative  cost  approach  seems  to  be  more  suitable  than 
other  methods  for  this  unique  type  of  property.  Without  a 
doubt,  legitimate  theatres  and  concert  halls  will  continue  to 
pose  intriguing  valuation  questions  for  the  assessor.  □ 


Table  I 

Cost  Data  for  some  Theatre  Properties 


Theatres 

Year 

Completed 

Gross 

FI.  Area 

Total 

Beats 

Reported 

Net  Cost 

G.FI.A 

per 

Beat 

Cost 

per 

Beat 

National  Arts  Centre 

1969 

536,136 

3,400 

33,031,495 

158 

9,715 

N.A.C.  Parking  Garage 

1969 

295,251 

3,543,000 

O'Keefe  Centre 

1959 

173,094 

3,200 

7,326,000 

54 

2,289 

$t.  Lawrence  Centre 

1969 

61,945 

1,317 

5,077,000 

47 

3,855 

Hamilton  Place 

1973 

162,374 

2,183 

9,650,000 

74 

4,420 

Centennial  Hall-London 

1967 

40,960 

1,854 

1,250,000 

22 

674 

Burton  Aud.-York  Univ. 

1965 

24,622 

613 

983,200 

40 

1,604 

Minkler  Aud.-3eneca 

1971 

25,112 

1,116 

850,000 

22 

762 

Table  2 

Cost  Figures  for  Legitimate  Theatres 


Underground  parking 

$  15.00/sq.ft. 

Unfinished  service  areas 

25.00/sq.  ft. 

Public  circulation,  lobbies. 

reception,  etc. 

36.00/sq.  ft. 

Auditoriums  —  simple,  minimal 

equip.  &  finish 

28'  high 

45.00/sq.  ft. 

Auditoriums  —  simple,  minimal 

equip.  &  finish 

40'  high 

65.00/sq.  ft. 

Concert  Hall, 

functional 

44'  high 

1 30.00/sq.  ft. 

Full  theatre 

auditoriums 

70-  80'  high 

350.00/sq.  ft. 

Full  theatre 

auditoriums 

100'  high 

400.00/sq.  ft. 

Balcony  areas 

30.00/sq.  ft. 

page  6 


aspects,  no.  16  (January,  1975) 


Table  3 


Analysis  of  1974  Costs 


National 

O'Keefe 

St.  Lawrence 

Hamilton 

Centennial 

Burton 

Minkler 

Arts  Centre 

Centre 

Centre 

Place 

Hall 

Auditorium 

Auditorium 

Year  Completed 

1969 

1959 

1969 

1973 

1967 

1965 

1971 

Reported  Cost 

FI.  Area:  Total 

33,031,495 

7,326,000 

5,077,000 

9,650,000 

1,250,000 

983,200 

850,000 

Seats 

3,400 

3,200 

1,317 

2,183 

1,854 

613 

1,116 

Service 

46,687 

70,276 

Public 

424,797 

90,459 

64,196 

26,555 

17,277 

7,872 

Auditorium 

58,515 

26,348 

18,388 

10,810 

7,345 

17,240 

Balconies 

52,824 

9,600 

9,514 

3,595 

TOTAL  FL.  AREA 

536,136 

173,094 

61,696 

162,374 

40,960 

24,622 

25,1 12 

1974  Replacement 
(est'd) 

Structural/Arch. 

21,445.440 

9,385,000 

3,885,000 

7,365,291 

823,086 

Mechanical 

13,939,536 

4,536,000 

1,155,000 

2,362,175 

238,441 

Electrical 

5,361,360 

2,079,000 

693,000 

1,539,852 

334,033 

Sound  System 

98,000 

318.416 

TOTAL  COST 

40,746,336 

16,000,000 

5,831,000 

11,585,734 

2,412,500 

1,395,560 

977,500 

Cost/sq.  ft. 

(Overall) 

76.00 

92.44 

94.57 

71.35 

58.90 

56.68 

38.93 

Cost  per  seat 

Gross  fl.  area 

1 1,984 

5,000 

4,427 

5,307 

1,301 

2,277 

876 

per  seat 

Structural  per 

158 

54 

47 

74 

22 

40 

22 

gr.  sq.  ft. 

40.00 

54.22 

62.97 

45.36 

33.43 

Per  seat 

Mechanical  per 

6,307 

2,933 

2,950 

3,374 

1,343 

gr.  sq.  ft. 

26.00 

26.21 

18.72 

14.55 

9.68 

Per  seat 

4,100 

1,417 

877 

1,082 

389 

Electrical  per 
gr.  sq.  ft. 

(inch  sound) 

10.00 

12.01 

1 1.23 

9.48 

13.57 

per  seat 

1.577 

650 

526 

705 

545 

Sound  —  per  seat 

74 

146 
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After  a  battle  that  lasted  for  over 
three  years  and  went  to  every  tribunal 
and  court  in  the  assessment  appeal 
system,  the  Office  Specialty  case  is 
over.  On  October  1,  1974,  the  Su¬ 
preme  Court  of  Canada  handed  down 
the  final  decision  in  the  matter.  This 
case  is  of  particular  interest  not  only 
because  of  the  principles  that  were  at 
issue,  but  also  because  at  each  level  of 
appeal  the  previous  decision  was  re¬ 
versed,  demonstrating  the  lack  of  uni¬ 
formity  characteristic  of  the  courts  in 
their  interpretation  of  assessment  legis¬ 
lation. 

Now  that  Office  Specialty  has  been 
finally  decided,  it  is  interesting  to  look 
at  the  history  of  the  case  at  all  the 
levels  of  appeal.  In  addition.  Aspects 
has  asked  several  lawyers  from  various 
parts  of  Ontario  to  comment  on  the 
Supreme  Court  of  Canada's  decision 
and  to  discuss  possible  implications  of 
the  case  for  future  assessment  appeals. 


THE  FACTS  OF  THE  CASE 

The  property  involved  in  the  ap¬ 
peal  is  a  light  industrial  building  sit¬ 
uated  on  34.1  acres  of  land  in  Holland 
Landing,  which  is  located  between  the 
incorporated  municipalities  of  Brad¬ 
ford  and  Newmarket.  The  site  was  ac¬ 
quired  gradually  by  Office  Specialty, 
and  after  the  initial  construction  of 
20,664  square  feet  in  1949,  additional 
building  space  was  added  on  three 
separate  occasions:  36,240  square  feet 
in  1956,  86,976  square  feet  in  1967, 
and  57,000  square  feet  in  1970  and 
1971.  This  last  addition  was  made 
after  the  appeals  were  launched. 

The  building  itself  is  a  modern, 
one-storey  structure  with  steel  frame 
construction  and  mostly  concrete 
block  walls.  It  contains  areas  for 
offices,  storage,  and  light  manu¬ 
facturing  operations,  and  its  facilities 
in  general  seem  to  be  eminently  suit¬ 
able  to  the  needs  of  the  owners. 

The  1969  Assessment 

Two  assessments  were  in  question 
in  the  appeals.  In  1969,  an  assessment 
of  $689,700  was  placed  on  the  prop¬ 
erty.  In  arriving  at  this  figure,  the  land 
was  valued  at  $1,000  per  acre,  for  a 


total  of  $34,100.  This  figure  remained 
the  same  in  the  1970  assessment  and 
was  not  disputed  by  Office  $pecialty 
in  either  appeal.  The  building  assess¬ 
ment  for  1969  was  determined  by  the 
replacement  cost  less  depreciation 
method  of  valuation.  Because  of  varia¬ 
tions  in  height,  age,  and  style  for  dif¬ 
ferent  parts  of  the  building,  three 
separate  categories  were  assigned  to  it, 
and  the  appropriate  rates  from  the 
manual  were  applied.  The  assessor  ar¬ 
rived  at  a  replacement  cost  of 
$81  9,585  for  1 969;  after  deducting  20 
per  cent  for  depreciation,  the  total 
building  assessment  was  set  at 
$655,600  —  which  is  approximately 
$4.70  per  square  foot. 

The  1970  Assessment 

In  1970,  the  same  figures  of 
$655,600  for  the  building  and 
$34,100  for  the  land  were  placed  on 
the  Office  $pecialty  property.  Also, 
the  assessor  added  $10,500  to  the 
assessment  for  certain  additives  which 
had  been  omitted  in  1969  —  under¬ 
ground  storage,  a  water  tower,  and  a 
paved  parking  area  —  resulting  in  a 
total  assessment  of  $700,200. 
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. . .  and  through  the  courts 


THE  ASSESSMENT  REVIEW 
COURT  AND  THE  COUNTY  JUDGE 

Both  assessments  were  appealed  by 
Office  Speciafty  to  the  Assessment  Re¬ 
view  Court.  Each  time  the  ARC  con¬ 
firmed  the  figure  arrived  at  by  the 
assessor.  In  1969  the  company  ap¬ 
pealed  the  decision  of  the  ARC  to  the 
county  judge,  who  reduced  the  assess¬ 
ment  to  $300,000.  The  assessment 
commissioner  appealed  this  decision  to 
the  Ontario  Municipal  Board.  In  1970 
Office  Specialty  bypassed  the  county 
judge  level  and  appealed  the  ARC  de¬ 
cision  directly  to  the  Board. 

No  particularly  significant  remarks 
were  made  in  the  decisions  at  the  first 
two  appeal  levels.  It  was  only  when 
the  cases  reached  the  OMB  that  a  ques¬ 
tion  of  law  arose.  From  this  point  on. 
Office  Specialty  became  a  case  of 
major  importance. 


THE  ONTARIO 
MUNICIPAL  BOARD 

The  Board  considered  both  appeals 
together,  and  therefore  the  two  parties 
had  opposite  roles  in  each  case.  For 
the  1969  assessment,  the  assessment 
commissioner  was  the  appellant,  and 
the  1970  assessment  was  appealed  to 
the  Board  by  Office  Specialty. 

At  the  hearing,  witnesses  for  the 
Assessment  Division  testified  that 
there  were  no  truly  comparable  sales 
of  similar  property  in  the  vicinity. 
Two  industrial  building  sales  were  re¬ 
ferred  to  in  the  testimony,  but  the 
Board  refused  to  give  significant 
weight  to  these  sales  because  in  terms 
of  location  and  size,  they  were  not 
really  comparable  to  the  subject  prop¬ 
erty. 

Further  testimony  was  given  re¬ 


garding  the  basis  for  the  rates  in  the 
manual,  and  it  was  stated  that  a  mar¬ 
ket  value  approach  to  the  valuation  of 
the  subject  property  was  not  possible 
due  to  the  limited  number  of  recent 
sales  of  industrial  properties  in  the 
area. 

Two  real  estate  brokers  testified  for 
Office  Specialty  and  said  that  the  mar¬ 
ket  for  industrial  buildings  in  the  area 
was  extremely  depressed,  making  it 
unlikely  that  the  owners  of  Office  Spe¬ 
cialty  could  expect  to  realize  more 
than  $300,000  for  the  property  were 
it  to  be  offered  for  sale.  Two  sales  of 
other  Office  Specialty  property  were 
mentioned,  both  of  which  brought  less 
than  $2.00  per  square  foot.  The  Board 
again  dismissed  these  sales,  as  the 
buildings  involved  were  over  60  years 
old  and  functionally  obsolete. 

The  OMB  pointed  out  that  the  two 
appeals  came  under  different  legisla¬ 
tion.  The  1969  assessment  was  made 
under  the  requirement  of  actual  value, 
while  the  statute  governing  the  1970 
figure  required  market  value.  In 
deciding  whether  or  not  different 
criteria  would  thus  have  to  be  applied 
in  each  case  to  see  if  the  assessment 
conformed  to  the  laws,  the  Board  con¬ 
cluded  that  "there  is  no  useful  dis¬ 
tinction  to  be  made  between  actual 
value.  .  .and  market  value.  .  .  ." 

The  fundamental  question  at  issue 
as  seen  by  the  Board  was  whether,  in 
calculating  the  assessment  at  market 
value,  the  assessor  could  rightfully  use 
the  RCNLD  approach,  where  the  prop¬ 
erty,  if  exposed  to  the  open  market, 
would  in  all  likelihood  command  a  sale 
price  considerably  below  the  depre¬ 
ciated  replacement  cost.  The  Board 
said  that  if  the  property  were  vacant 
and  unused,  the  depressed  market  con¬ 
ditions  would  have  to  be  considered. 
However,  the  owners  of  Office  Spe¬ 
cialty  were  using  the  subject  property 
to  its  fullest  potential,  and  it  appeared 


to  be  well-suited  for  the  purpose  it  was 
serving. 

The  Board  went  on  to  say  that  the 
owner  must  be  considered  as  a  poten¬ 
tial  purchaser  of  the  property,  and 
that  an  open  market  must  have  suf¬ 
ficient  numbers  of  buyers  and  sellers 
to  create  competition.  Where  this  com¬ 
petitive  market  does  not  exist,  the 
assessor  must  utilize  another  "reason¬ 
able  method"  to  arrive  at  an  assess¬ 
ment.  In  this  case,  the  Board  con¬ 
cluded,  the  RCNLD  method  was  suit¬ 
able  and  resulted  in  a  reasonable 
apportionment  of  the  local  tax  burden 
among  the  various  classes  of  property. 
Therefore,  under  the  prevailing  cir¬ 
cumstances,  depreciated  replacement 
cost  was  the  proper  valuation  method. 

Having  concluded  that  the  method 
was  proper,  the  Board  made  only 
slight  adjustments  in  the  figures  and 
fixed  the  assessments  for  both  1969 
and  1970  at  $697,300. 


THE  ONTARIO  COURT 
OF  APPEAL 

Having  failed  in  its  attempts  to  have 
the  assessments  for  1969  and  1970  re¬ 
duced  on  a  question  of  fact.  Office 
Specialty  then  appealed  to  the  Ontario 
Court  of  Appeal  on  the  point  of  law 
raised  at  the  OMB  —  namely,  whether 
market  value  and  actual  value  do  in 
fact  mean  the  same  thing.  In  addition. 
Office  Specialty  asked  the  Court  to 
rule  on  whether  or  not  depreciated  re¬ 
placement  cost  was  an  acceptable  valu¬ 
ation  method  in  view  of  the  market 
value  requirement. 

Regarding  the  first  issue,  the  Court 
disagreed  with  the  OMB's  statement 
that  actual  value  and  market  value  are 
synonymous  terms.  In  the  Court's 
view,  substitution  of  "market  value" 
for  "actual  value"  in  the  1968-69 
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Assessment  Act  was  not  only  a  signifi¬ 
cant  revision  in  itself,  but  was  part  of  a 
"new  basic  approach  to  the  whole 
matter  of  assessment.  .  .  ."  By 
changing  assessment  from  a  local  to  a 
provincial  function,  the  intent  of  the 
legislators  was  obviously  to  achieve 
uniformity  of  assessment  throughout 
the  province.  Under  the  old  system, 
the  Court  said,  it  was  sufficient  if  uni¬ 
formity  was  achieved  among  the 
assessed  values  in  one  municipality, 
and  wide  variations  existed  in  the  per¬ 
centage  of  assessed  value  to  actual 
value  among  various  municipalities. 

The  Court  further  stated  that  once 
uniform  province-wide  assessment  at 
market  value  became  the  standard,  the 
relevance  of  market  data  was  no  longer 
restricted  to  the  locality  in  which  par¬ 
ticular  sales  occurred.  That  is,  the  base 
for  collecting  data  on  comparable  sales 
was  now  broadened. 

Citing  the  "fundamental  dif¬ 
ference"  between  the  two  Assessment 
Acts,  the  Court  concluded  that  each  of 
the  assessments  under  appeal  must  be 
determined  according  to  the  appro¬ 
priate  statute,  and  thus  the  same 
criteria  could  not  be  applied  to  both. 
The  Ontario  Municipal  Board  had 
erred,  said  the  Court,  in  equating 
actual  value  and  market  value. 

The  Court  then  turned  to  a  con¬ 
sideration  of  whether  depreciated  re¬ 
placement  cost  was  a  valid  method  of 
determining  market  value.  Here  the 
Court  came  down  fairly  hard  on  the 
cost  approach  by  making  the  point 
that  there  can  be  no  deviation  from 
the  market  value  concept.  The  Board 
had  not  attempted  to  find  out  what 
the  property  would  have  commanded 
on  the  open  market,  and  had  allowed 
instead  a  figure  which  was  probably 
considerably  higher  than  the  sale  price 
would  have  been.  Thus,  what  the 
Board  had  really  concerned  itself  with 
was  this:  was  the  property  of  such  an 
unusual  character  that  no  true  market 
existed? 

Citing  the  1968  Empire  Realty  de¬ 
cision,  the  Court  reaffirmed  that  when 


the  assessor  does  not  employ  a  market 
value  approach,  the  onus  falls  upon 
him  to  prove  that  the  assessed  value  is 
equivalent  to  the  market  value.  The 
Court  was  not  convinced  that  this  had 
been  done,  nor  that  the  building  was 
unique  enough  to  preclude  a  market 
analysis.  Other  industrial  buildings  are 
bought  and  sold,  and  to  find  compar¬ 
ables,  the  assessor  need  not  restrict 
himself  to  the  municipality  in  which 
the  subject  property  is  located. 

The  Court  was  of  the  opinion  that 
the  Board  had  allowed  the  replace¬ 
ment  cost  not  because  the  building 
had  been  shown  to  be  unique,  but  be¬ 
cause  the  value  arrived  at  by  that 
method  was  much  higher  than  the 
market  value.  The  Board  erred  in  ac¬ 
cepting  the  assessor's  figures  based  on 
replacement  cost.  These  figures  were 
arrived  at  by  means  of  the  provincial 
manual  of  cost  factors,  for  which  no 
authorization  as  to  its  validity  can  be 
found  in  The  Assessment  Act.  The 
Court  said  that  unswerving  reliance 
upon  such  a  manual  tends  to  produce 
a  rigidity  which  fails  to  recognize  the 
play  of  competition  in  the  market. 

In  conclusion,  the  Court  ruled  that 
the  replacement  cost  method  may 
only  be  used  under  a  limited  set  of 
conditions,  including  uniqueness  and 
the  lack  of  a  market.  Office  Specialty 
did  not  meet  these  conditions,  there¬ 
fore  the  OMB  erred  in  allowing  the 
assessment  to  be  based  on  depreciated 
replacement  cost.  A  market  for  this 
type  of  property  exists  and  must  be 
used  in  valuing  the  property.  Because 
the  bases  for  determining  the  two 
assessments  were  in  error,  the  Court  of 
Appeal  overturned  the  Board's  deci¬ 
sion  and  remitted  the  case  to  the  OMB 
for  rehearing  based  on  the  proper  legal 
principles. 

THE  SUPREME  COURT 
OF  CANADA 

Before  the  case  was  returned  to  the 
Board,  however,  the  Assessment  Divi¬ 


sion  once  again  appealed  the  case.  This 
time  the  question  of  law  decided  by 
the  Court  of  Appeal  was  appealed  to 
the  Supreme  Court  of  Canada,  which 
is  of  course  the  final  authority  in  mat¬ 
ters  of  law.  Once  again,  the  previous 
decision  was  reversed.  Upon  reviewing 
the  evidence,  the  Supreme  Court 
stated  that  the  Office  Specialty  prop¬ 
erty  was  entirely  suitable  to  its 
owners'  purposes  —  and  indeed  was 
being  expanded  at  the  time  of  the  ap¬ 
peal  —  but  was  unsuitable  to  general 
industrial  purchasers.  And  it  was  un¬ 
likely  that  the  owners  would  offer  the 
building  for  sale.  Thus,  the  OMB  was 
correct  in  holding  that  the  market  data 
approach  could  not  be  used  in  this  in¬ 
stance. 

With  respect  to  the  difference  be¬ 
tween  actual  value  and  market  value, 
the  Supreme  Court  also  disagreed  with 
the  Court  of  Appeal.  In  fact,  the  Court 
stated,  the  only  difference  between 
the  two  Acts  in  question  was  the  sub¬ 
stitution  of  the  term  "market  value'' 
for  "actual  value".  But  this  was  not  a 
fundamental  change,  "for  the  Courts 
had  up  to  then  held  the  terms,  as  used 
in  rating  legislation,  to  be  interchange¬ 
able  and  synonymous."  In  support  of 
this,  the  1952  Sun  Life  case  was 
quoted. 

In  this  instance,  a  market  approach 
is  not  possible,  and  thus  the  replace¬ 
ment  cost  is  a  valid  approach.  To 
determine  actual  or  market  value 
under  these  circumstances,  the  assessor 
must  regard  the  owner  as  a  potential 
purchaser  or  estimate  what  the  owner 
would  have  to  spend  to  replace  the 
property  being  valued.  The  necessary 
degree  of  uniqueness  does  exist  here, 
and  thus  the  Court  of  Appeal's  deci¬ 
sion  must  be  overturned. 

As  a  result  of  the  Supreme  Court  of 
Canada's  final  decision,  the  figure  of 
$697,300  arrived  at  by  the  Ontario 
Municipal  Board  became  the  final 
assessments  for  1969  and  1970  for  the 
Office  Specialty  property. 
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importance  of  the  case 


What  does  all  of  this  mean  for  the 
assessor  and  for  the  assessment  pro¬ 
gram  as  a  whole?  In  order  to  put  the 
long  struggle  over  Office  Specialty  into 
perspective,  Aspects  has  asked  the 
Ministry  of  Revenue's  Legal  Services 
Branch,  as  well  as  several  lawyers 
familiar  with  assessment  work,  to  com¬ 
ment  on  the  case. 

The  Ministry's  Legal  Services 
Branch  submitted  the  following  state¬ 
ment: 


The  Supreme  Court  of  Canada  deci¬ 
sion  in  the  Office  Specialty  case  ap¬ 
pears  to  have  removed  the  cloud  which 
existed  for  some  time  as  to  how  an 
assessor  is  to  establish  "market  value" 
in  a  case  where  no  market  exists  in  the 
area. 

The  Supreme  Court  restored  the 
test  adopted  in  the  Sun  Life  decision 
which  stated  that  where  no  market 
exists,  in  order  to  determine  the  ex¬ 
change  value  of  the  property,  one 


should  either  have  regard  to  the  owner 
of  the  property  being  assessed  as  one 
of  the  possible  purchasers  or  estimate 
what  that  owner  would  be  willing  to 
expend  on  a  building  to  replace  that 
which  is  being  valued. 

In  other  words,  the  fact  that  no 
market  exists  is  no  excuse.  One  must 
create  a  market  by  applying  the  test 
adopted  in  the  Sun  Life  case. 


. . .  and  reactions  from  learned  members 


Legal  Opinion 

MR.  B.  H.  KELLOCK,  Q.C. 

Mr.  Burton  H.  Kellock,  Q.C.,  of 
Brantford,  offered  these  comments  on 
Office  Specialty: 

On  October  1,  1974  the  Supreme 
Court  of  Canada  set  aside  the  decision 
of  the  Court  of  Appeal  for  Ontario 
and  affirmed  the  decision  of  the 
Ontario  Municipal  Board  dated 
October  26,  1971  substantially  up¬ 
holding  the  assessment  made  by  the 
appellant  Commissioner.  While  this 
process  consumed  the  better  part  of 
three  years,  it  may  have  demonstrated 
that  justice  delayed  is  not  necessarily 
justice  denied.  The  facts,  adequately 
stated  in  the  reasons  given  by  the  Mu¬ 
nicipal  Board  and  by  Mr.  Justice 
Judson  on  behalf  of  the  Supreme 
Court  of  Canada,  raised  the  question 
of  how  to  value,  and  consequently, 
how  to  assess,  a  modern  industrial 
building  eminently  suitable  both  by 
reason  of  its  construction  and  loca¬ 
tion,  for  the  purpose  of  its  owner. 
Office  Specialty  Limited,  but  because 
of  its  location,  probably  quite  unsuit¬ 
able  for  the  purposes  of  other  in¬ 
dustrial  users.  Mr.  B.  E.  Smith,  in 


giving  the  decision  of  the  Ontario  Mu¬ 
nicipal  Board,  clearly  recognized  the 
problem  and  described  it  as  follows: 

"The  basic  issue  here  is  whether,  in 
determining  the  assessment  according 
to  market  value,  it  is  open  to  the 
assessor  to  arrive  at  that  value  by  using 
a  manual  of  rates  to  determine  the  de¬ 
preciated  replacement  cost,  where  the 
property,  if  exposed  in  the  market  and 
an  actual  sale  consummated,  would 
most  likely  bring  a  sum  considerably 
less  than  this  depreciated  replacement 
cost.  The  real  estate  brokers  called  on 
behalf  of  Office  Specialty  Limited 
would  naturally  be  in  closer  touch 
with  the  current  trend  in  prices  for  in¬ 
dustrial  properties  within  this  area, 
and  if  the  subject  property  was  vacant 
and  unused  at  the  time,  the  Board 
would  be  in  a  better  position  to  give 
effect  to  depressed  market  conditions. 
However,  the  ratepayer  was  using  the 
property  to  its  fullest  potential  and 
from  the  evidence  presented,  the  light 
manufacturing  business  carried  on  ap¬ 
pears  to  be  a  viable,  efficient  opera¬ 
tion.  The  company  must  be  included 
as  a  potential  purchaser  for  such  prop¬ 
erty  if  it  were  offered  for  sale,  which 
would  have  a  bearing  on  the  deter¬ 


mination  of  the  price  that  a  willing 
purchaser  would  pay  for  the  subject 
lands  if  offered  in  the  open  market." 

The  Board  went  on  to  hold  that 
there  was  no  useful  distinction  to  be 
made  between  "actual  value"  and 
"market  value"  and  that  where  no 
actual  market  data  was  available,  re¬ 
placement  cost  was  a  suitable  method 
for  calculating  the  appropriate  assess¬ 
ment. 

Mr.  Justice  Kelly,  speaking  for  the 
Court  of  Appeal,  held,  despite  evi¬ 
dence  to  the  contrary,  that  the  market 
data  approach  could  and  should  have 
been  used  and  that  it  was  a  reversible 
error  on  the  part  of  the  Municipal 
Board  to  have  adopted  the  replace¬ 
ment  cost  method  in  the  circum¬ 
stances. 

The  Supreme  Court  of  Canada  has 
confirmed  again  that  "actual  value" 
and  "market  value"  as  used  in  rating 
legislation,  are  interchangeable  and 
synonymous  terms  and,  that  where 
actual  market  data  was  not  available, 
as  the  OMB  found  was  the  case  here, 
in  ascertaining  "actual"  or  "market" 
value,  an  assessor  is  entitled  to  regard 
the  owner  as  a  possible  purchaser  and 
to  estimate  what  he  would  expend  on 
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a  building  to  replace  that  which  is 
being  valued. 

It  appears  from  the  reasons  de¬ 
livered  by  all  three  tribunals  and  the 
factums  submitted  by  counsel  in  the 
Supreme  Court  of  Canada  that  Office 
Specialty  was  throughout  attempting 
to  sell  the  OMB  and  the  Courts  a  prop¬ 
osition  which  had  long  ago  been  ex¬ 
amined  and  rejected  by  the  English 
Courts.  In  fact,  it  seems  that  Office 
Specialty  wished  to  have  its  property 
valued  on  the  assumption  that  the 
value  of  the  property  to  Office  Spe¬ 
cialty  itself  was  to  be  totally  ignored 
or  that  the  price  that  would  be  paid  by 
Office  Specialty  in  a  competitive  mar¬ 
ket  would  be  the  price  set  by  a  market 
consisting  of  purchasers  other  than  the 
owner. 

It  will  be  remembered  that  in  Eng¬ 
land,  taxation  is  levied  upon  the  value 
of  a  hypothetical  tenancy,  and  the 
problem  is  therefore  to  find  the  yearly 
value  of  the  taxpayer's  "ratable  oc¬ 
cupation".  In  several  cases  in  the  late 
1800's  in  connection  with  properties 
that  had  not  been  put  to  the  test  of 
even  a  limited  market  and  which  were 
not  comparable  to  any  that  had,  the 
occupier  argued  unsuccessfully  that 
the  value  of  his  tenancy  ought  to  be 
measured  by  what  it  would  ordinarily 
rent  at,  i.e.  at  an  auction  at  which  the 
auctioneer  disregarded  its  special  value 
to  the  one  tenant  who  really  wanted 
it.  The  resulting  fallacy  is  described  in 
Jackson's  Leading  Cases  on  Rating  as 
follows: 

"This  fallacy  may  perhaps  be  de¬ 
scribed  as  the  'plus-one-bid  fallacy'  be¬ 
cause  it  assumes  that  the  hypothetical 
landlord  must  let  the  hereditament  to 
the  person  who  specially  wants  it  at  a 
rent  which  is  just  one  bid  higher  than 
the  possibly  exiguous  bid  made  by 
anyone  else." 

This,  in  essence,  was  the  position 
taken  by  Office  Specialty  Limited,  and 
the  evidence  of  market  data  given  by 
its  real  estate  witnesses  was  designed 
to  show  what  the  property  would  sell 
for  if  offered  in  the  market  place  to 
buyers  other  than  the  owner.  The 


company's  success  before  the  Court  of 
Appeal  appears  to  be  largely  due  to 
the  fact  that  the  Court  of  Appeal 
failed  to  appreciate  that  the  replace¬ 
ment  cost  approach  to  valuation  is 
simply  a  tool  or  method  used  to  arrive 
at  an  opinion  as  to  market  value, 
rather  than  an  end  in  itself.  This  is 
demonstrated  by  the  following  passage 
from  the  reasons  for  judgment  de¬ 
livered  by  Mr.  Justice  Kelly: 

"A  practical  illustration  will  serve 
to  show  the  magnitude  of  the  error 
which  could  be  brought  about  in  dis¬ 
regarding  market  values  and  adopting 
the  depreciated  replacement  costs.  Re¬ 
cently  due  to  the  termination  of  the 
operation  of  a  mine,  the  great  majority 
of  the  residences  formerly  occupied  by 
mine  workers  became  vacant,  the 
houses  still  having  a  long-usable  life  re¬ 
mained  vacant  for  want  of  buyers  or 
tenants  and  there  was  no  prospect  of 
their  being  again  required  for  the 
housing  of  mine  employees.  A  group 
of  retired  people  were  able  to  buy 
some  of  the  houses  at  prices  markedly 
below  the  depreciated  replacement 
cost.  The  prices  paid  by  them  un¬ 
doubtedly  established  the  market 
value,  based  on  a  considerable  volume 
of  market  data  of  comparable  prop¬ 
erties.  One  can  readily  conceive  other 
situations  where  equally  ridiculous  re¬ 
sults  would  have  flowed  from  the  use 
of  the  depreciated  replacement  cost 
method  and  the  exclusion  of  all  other 
factors." 

The  Court  of  Appeal's  error  here 
was  a  failure  to  recognize  that  in  the 
example  just  given,  the  owner  by 
ceasing  operations  had  virtually  re¬ 
moved  itself  from  the  market,  while  in 
the  Office  Specialty  case,  the  owner 
made  the  market. 

It  remains  to  be  seen  whether  or 
not  the  Court  of  Appeal's  obiter  com¬ 
ments  on  the  use  of  the  assessment 
manual  will  be  diminished  in  value  by 
reason  of  the  judgment  of  the  Supreme 
Court  of  Canada.  It  is  a  pity  that  the 
Court  studiously  avoided  any  reference 
to  that  aspect  of  the  matter,  save  and 
except  the  following  paragraph  in  the 


reasons  for  judgment  delivered  by  Mr. 
Judson: 

"The  1969  and  1970  assessments  of 
the  building  were  made  on  the  basis  of 
depreciated  replacement  cost.  The 
assessor  derived  his  valuation  by  the 
use  of  the  Provincial  Assessment 
Manual  which  was  based  on  actual 
costs,  as  verified  by  market,  and  uni¬ 
formly  applied  throughout  the 
county." 

There  was  evidence  before  the  Mu¬ 
nicipal  Board  as  to  how  the  Provincial 
Manual  had  been  compiled  and  the  re¬ 
lationship  between  the  figures  to  be 
found  therein  and  available  market 
data.  The  admissibility  of  the  manual 
figures  does  not  appear  to  have  been 
challenged  during  the  proceedings  be¬ 
fore  the  Municipal  Board  and  the 
Board  itself  described  the  evidence  in 
the  following  terms: 

"In  this  particular  case,  the  replace¬ 
ment  cost  method  was  selected  as  a 
suitable  procedure.  The  Board  was  ad¬ 
vised  that  this  method  is  used  for 
other  industrial  properties  within  the 
municipality,  and  provides  a  reason¬ 
able  apportionment  of  the  municipal 
cost  burden  among  the  classes  of  resi¬ 
dential,  commercial  and  industrial  land 
uses.  It  was  not  demonstrated  success¬ 
fully  that  the  rates  used  in  calculating 
the  replacement  cost  were  in  error  in 
any  way." 

Bearing  in  mind  that  the  Supreme 
Court  of  Canada  has  again  applied  the 
judgment  of  the  Privy  Council  in 
Montreal  v.  Sun  Life  Insurance  Com¬ 
pany  of  Canada  (and  the  comments 
concerning  the  manual  approach  to  be 
found  in  that  judgment),  it  is  probably 
necessary  in  all  assessment  appeals  to 
establish  the  validity  of  the  figures 
emanating  from  the  manual  and  their 
relationship  to  the  real  world. 

In  my  opinion,  Mr.  Justice  Judson's 
judgment  is  clear,  concise  and  right 
but  in  view  of  the  importance  of  the 
Office  Specialty  case  in  the  assessment 
field,  it  is  to  be  regretted  that  the 
Supreme  Court  of  Canada  restricted  its 
comments  to  the  governing  issue  in  the 
appeal. 
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Legal  Opinion 
MR.  P.  J.  CULL 


Mr.  Patrick  J.  Cull,  of  Sudbury,  re¬ 
lated  his  comments  on  Office  Spe¬ 
cialty  to  the  unique  situations  found 
in  Northern  Ontario  and  speculated  on 
the  significance  the  Supreme  Court 
decision  might  have  for  assessors  in 
that  part  of  the  province: 

The  Office  Specialty  Limited  case  is 
of  special  significance  in  my  view  in 
that  the  Supreme  Court  of  Canada 
have  laid  down  two  basic  principles 
which  will  be  of  great  assistance  in  re¬ 
viewing  assessments  under  The  Assess¬ 
ment  Act,  1970  R.S.O.,  Chapter  32  as 
amended. 

The  first  principle  laid  down  is  that 
"actual  value"  and  "market  value"  are 
interchangeable  and  synonymous.  It 
follows  that  pre-1968  cases  on  assess¬ 
ment  are  relevant  to  more  modern 
assessments. 

The  second  basic  principle  which 
arises  out  of  the  case  is  that  in  ascer¬ 
taining  market  value  an  assessor  has  to 
regard  the  owner  as  a  possible  pur¬ 
chaser  or  estimate  what  he  would  ex¬ 
pend  on  a  building  to  replace  that 
which  is  being  valued.  This  is  of  great 
assistance  when  dealing  with  a  building 


designed  or  used  for  a  purpose  for 
which  there  is  no  ready  market  in  the 
vicinity.  The  decision  clearly  extends 
the  principle  beyond  the  "unique 
building"  found  in  the  case  of 
Montreal  i/s.  Sun  Life  Assurance  Com¬ 
pany  of  Canada  ( 1 952),  to  DR R  81 . 

In  many  areas  of  the  province  the 
Provincial  Government  has  been  con¬ 
trolling  development  by  enacting 
zoning  orders  pursuant  to  the  Planning 
Act.  Most  of  such  orders  in  Northern 
Ontario  prohibit  effectively  all  uses  of 
land  except  existing  uses.  Ascertaining 
the  value  of  vacant  lands  or  lands  used 
for  commercial  or  industrial  purposes 
had  become  extremely  difficult.  The 
Office  Specialty  case  will  be  of  great 
assistance  in  dealing  with  such  cases. 

Similarly,  many  municipalities 
make  wide  use  of  "spot"  zonings  for 
new  developments  where  the  property 
is  zoned  "Commercial  Cl  Special"  and 
the  only  permitted  use  is  the  use  the 
owner  intends  to  make  of  the  land  as 
disclosed  in  his  zoning  application. 
Once  again,  considering  the  owner  as  a 
purchaser  of  the  lands  will  be  helpful 
if  the  use  of  the  property  is  not  one 
which  commands  a  ready  market  in 
the  vicinity.  The  principle  will  also 
assist  us  in  dealing  logically  with 
buildings  used  for  purposes  which  con¬ 
stitute  legal  non-conforming  uses,  i.e.  a 
use  prohibited  by  a  zoning  by-law  but 


which  existed  prior  to  the  passing  of 
the  bylaw. 

The  Ontario  Court  of  Appeal  clear¬ 
ly  clung  too  dearly  to  the  wording  of 
Section  27  of  The  Assessment  Act.  A 
good  example  of  reading  Section  27 
too  literally  can  be  found  in  an  unre¬ 
ported  case  before  the  Ontario  Mu¬ 
nicipal  Board  in  December  of  1971  — 
Henri  Rosset  vs.  The  Corporation  of 
the  City  of  Sudbury.  In  this  case,  the 
owner  challenged  an  assessment  of 
$291,000  on  an  apartment  building 
and  proved  that  he  had  recently  pur¬ 
chased  the  property  for  $165,000  in 
an  arm's-length  transaction.  The  rea¬ 
son  for  the  low  purchase  price  was 
that  the  building  was  rented  on  long 
term  leases  for  rents  below  the  current 
market  rents  and  by  tenants  who  had 
installed  considerable  leasehold  im¬ 
provements.  The  Board  sustained  the 
assessment  recognizing  that  all  that 
had  been  purchased  by  the  appellant 
was  the  owner's  interest  in  the  prop¬ 
erty  and  not  the  interest  of  the  various 
tenants. 

I  would  suppose  another  significant 
point,  at  least  as  far  as  assessors  stuck 
with  a  mass  appraisal  procedure  are 
concerned,  is  that  the  Office  $pecialty 
case  is  one  of  the  few  recent  court  de¬ 
cisions  that  did  not  roast  the  assessor 
for  deviating  from  the  directives  of 
The  Assessment  Act. 


Legal  opinion 
MR.  H.  R.  NATHAN 

Mr.  Hartley  R.  Nathan,  A  Toronto 
solicitor,  questioned  the  wisdom  of 
the  3upreme  Court's  judgment  in  his 
analysis  of  the  decision: 

The  Office  Bpecialty  Limited  case1 
involved  assessments  made  for  1969 
and  1970  on  the  company's  single  pur¬ 
pose  building  in  the  Village  of  Holland 
Landing.  The  1969  assessment  was 
made  pursuant  to  $.  35  of  the  1960 


Assessment  Act,  and  the  1970  assess¬ 
ment  was  made  under  3.  27  of  The 
Assessment  Act,  1968-69.  The 
assessor,  in  both  years,  determined  the 
assessed  value  by  the  depreciated  re¬ 
placement  cost  method,  using  cost 
factors  from  the  Provincial  Manual 
(the  Assessors'  Handbook  of  Cost 
Factors)  with  the  usual  adjustments 
for  locality,  etc.  The  Ontario  Mu¬ 
nicipal  Board  agreed  with  this  ap¬ 
proach.  Its  decision,  however,  was  re¬ 
versed  by  the  Court  of  Appeal.2  Here 
Kelly,  J.  A.,  speaking  for  the  court,  re¬ 


ferred  to  what  he  saw  to  be  the  goal  of 
the  new  Act,  i.e.  the  achievement  of 
"uniformity  of  assessment  throughout 
the  province".  With  this  goal  in  mind 
the  assessor  should  not  have  restricted 
his  enquiries  as  to  sales  to  the  Village 
of  Holland  Landing,  but  should  have 
considered  market  data  from  other 
municipalities  where  there  were  similar 
factors  influencing  salability.  He  also 
pointed  out  that  the  OMB  did  not 
make  a  finding  that  the  building  was 
unique,  but  even  if  it  had,  it  would  not 
have  justified  the  adoption  of  the  de¬ 
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preciated  replacement  cost  method. 
He  said  the  assessor  was  wrong  in 
relying  on  the  Provincial  Manual  which 
had  no  authority  for  use  under  the  Act 
and  bore  no  relationship  to  market.3 

The  two  points  made  clear  in  the 
Court  of  Appeal's  decision  were: 

1.  the  assessed  value  based  on  the  Pro¬ 
vincial  Manual  could  not  be  relied 
upon  as  being  reflective  of  market; 

2.  the  assessor  should  have  gone  out¬ 
side  Holland  Landing  for  other  sales 
data. 

The  Supreme  Court  of  Canada  re¬ 
versed  this  decision.  Judson,  J.,  speak¬ 
ing  for  the  Court,  pointed  out  that  the 
evidence  did  disclose  plainly  that 
"no  purchasers  for  this  building  for  its 
present  use  would  likely  be  found". 
This  was  entirely  attributable  to  the 
location  of  the  building  in  the  small 
Village  of  Holland  Landing.  Because  of 


this,  the  assessor  had  to  regard  the 
owner  as  a  possible  purchaser  and  de¬ 
cide  what  he  would  spend  on  the 
building  to  replace  that  which  was 
being  valued.  This  would  be  the 
"actual"  or  "market"  value.  The  Court 
then  affirmed  the  OMB's  valuation.  By 
so  doing,  the  Court  had  to  have  ac¬ 
cepted  the  assessor's  use  of  the  Pro¬ 
vincial  Manual,  because  that  was  the 
only  method  used  to  determine  the 
assessment. 

But  what  did  the  Supreme  Court  of 
Canada  really  do?  In  my  view,  it  put 
the  law  back  to  the  pre-Empire 
Realty4  days.  Kelly,  J.  A.  also  de¬ 
livered  the  decision  of  the  Court  of 
Appeal  in  that  case.  There  the  assessor 
used  a  totally  unintelligible  formula 
for  determining  the  assessment,  one 
based  on  certain  data  developed  by  the 
Assessment  Commissioner's  office 


which  defied  testing  by  cross-examina¬ 
tion.  It  was  also  totally  unrelated  to 
market.  The  Court  of  Appeal 
emphasized  "the  adverse  result  to  the 
assessee  of  the  employment  of  a 
method  the  details  of  which  were 
known  only  to  the  assessor".5  The 
assessor,  if  he  did  not  follow  the  Act, 
had  to  show  that  equity  was  achieved. 

By  accepting  the  assessor's  rigid 
application  of  a  method  based  on  the 
Manual,  the  Supreme  Court  of  Canada 
in  the  Office  Specialty  Limited  case 
has  perpetuated  the  mystique  of 
assessment  at  less  than  market  value. 
No  attempt  was  made  to  show  that 
there  was  any  relationship  to  market 
or,  if  there  was,  if  it  was  in  line  with 
prevailing  ratios  in  Holland  Landing.6 
This  decision  does  nothing  to  advance 
the  law,  but  rather  sets  it  back. 


Conclusion 

It  is  difficult  to  say  with  certainty 
what  the  effects  of  the  Office  Spe¬ 
cialty  case  will  be  in  the  future.  Ob¬ 
viously,  not  everyone  believes  the 
Supreme  Court  decision  was  a  sound 


FOOTNOTES 

1  The  Assessment  Commissioner  of  York 
Assessment  Office  v.  Office  Specialty 
Limited.  Supreme  Court  of  Canada  de¬ 
cision  pronounced  October  1,  1974. 

2  ( 1  973)  1  O.R.  181. 


one.  Undoubtedly,  the  controversy 
will  continue;  Aspects  invites  your  let¬ 
ters  and  comments  about  the  case  for 
publication.  Whatever  the  long-term 
implications  for  market  value  assess- 


He  relied  on  a  similar  rejection  by  the 
Privy  Council  in  Montreal  v.  Sun  Life 
Assurance  Co.  (1952)  2  D.L.R.  81. 

4  Re  Empire  Realty  Co.  and  Assessment 
Commissioner  for  Metropolitan  Toronto 
(1968)  2  O.R.  388. 

S/bid.  at  p.  391. 


ment,  the  Office  Specialty  case  will 
have  an  important  influence  on  assess¬ 
ment  in  this  province  in  the  coming 
years.  □ 


6 See  also  Durham  Chair  &  Store  Fixtures 
Ltd.  v.  Regional  Assessment  Commis¬ 
sioner,  OMB  R  5447-71  on  the  question 
of  how  unrelated  the  value  calculated  by 
reference  to  the  Manual  was  to  actual  re¬ 
placement  cost. 
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MR.  EMIL  KAROL  PUKACZ 

Appointed  Assessment  Review  Court  Chairman 

Mr.  Emil  Karol  Pukacz  has  been  appointed  as  Chairman  of  the  Assessment  Review  Court  effective 
January  1 ,  1975. 

Mr.  Pukacz,  formerly  of  the  Ministry  of  the  Attorney  General,  succeeds  the  late  James  B.  Lawson,  Q.C., 
who  was  Chairman  of  the  Court  from  September,  1970  until  his  death  last  summer. 

A  career  Civil  Servant,  Mr.  Pukacz  joined  the  former  Department  of  Lands  and  Lorests  in  1956  as 
Budget  Manager.  In  1961  he  became  Director  of  Operations,  Civil  Service  Commission,  where  he  was 
instrumental  in  the  establishment  of  electronic  data  processing  in  Personnel  Management.  Mr.  Pukacz 
moved  to  the  Department  of  Municipal  Affairs  in  1962  and  was  responsible  for  its  reorganization  and  that 
of  the  Ontario  Municipal  Board. 

Since  September  1963,  he  has  been  Director  of  Linance  and  Personnel,  and  more  recently  General 
Manager,  Programmes  and  Administration,  of  the  Ministry  of  the  Attorney  General.  His  duties  included  the 
reorganization  of  the  Ministry,  responsibility  for  the  operations  of  the  Linancial  Management  Branch, 
Management  Audit  Branch,  Personnel  Branch,  Public  Trustee  Branch,  and  Supreme  Court  Accountants 
Branch,  and  liaison  in  administrative  and  operational  matters  between  the  Attorney  General  and  the  Boards 
and  Commissions  administered  within  the  Ministry. 

Prior  to  coming  to  Canada  in  1956,  Mr.  Pukacz  worked  in  England  and  Poland  in  the  area  of  local  and 
regional  government.  Mr.  Pukacz  is  married  and  has  two  daughters  and  a  son.  □ 


REGIONAL 


for 


aspects 


Eastern  Ontario  Assessment  Area 

1.  Prescott  &  Russell-Stormont 
Dundas  &  Glengarry  —  Mr.  H.  Morris 

2.  Lanark-Leeds  &  Grenville  —  Mr.  G.  Grey 

3.  Ottawa-Carleton  —  Mr.  H.  Hafenbrack 

4.  Renfrew  —  Mr.  H.  R.  Barkell 

5.  Frontenac-Lennox  &  Addington  —  Mr.  K.  Froats 

6.  Hastings-Prince  Edward  —  Mr.  J.  A.  Smith 

7.  Haliburton-Peterborough-Victoria  —  Mr.  J.  Guerin 


Central  Ontario  Assessment  Area 

8.  City  of  Toronto  —  Mr.  L.  Shimbart 

9.  North  York  —  Mr.  A.  W.  Wilson 

10.  Scarborough-East  York  —  Mr.  D.  Struke 

11.  Etobicoke-York  —  Mr.  J.  Kirk 

12.  Ontario  —  Bill  Robinson 

13.  York  —  To  be  nominated 

14.  Halton-Peel  —  Mrs.  Barbara  Trotter 

15.  Simcoe  —  Mr.  M.  Lumsden 

16.  Muskoka  —  Mr.  R.  McCann 


Western  Ontario  Assessment  Area 

17.  Niagara  —  J.  Harriman 

18.  Wentworth  —  Mr.  L.  B.  Charlton 

19.  Brant-Haldimand-Norfolk  —  Mr.  J.  Huff 

20.  Waterloo  —  Mr.  C.  Meadows 

21.  Dufferm-Wellington  —  Mr.  I.  Dunlop 

22.  Elgin-Middlesex-Oxford  —  R.  Scott 

23.  Huron-Perth  —  Mr.  L.  Harloff 

24.  Bruce-Grey  —  Mr.  R.  Robertson 

25.  Kent-Lambton  —  Mr.  A.  Smith 

26.  Essex  —  Mr.  J.  Storey 

Northern  Assessment  Area 

27.  N  ipissing-Parry  Sound  —  Mr.  L.  Warner 

28.  Cochrane-Timiskaming  —  Mr.  A.  Young 

29.  Manitoulin-Sudbury  —  Mr.  I.  McJannet 

30.  Algoma  —  Mr.  F.  St.  Jules 

31.  Kenora-Rainy  River-Thunder  Bay  —  Mr.  I.  Zhiha 
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Aspects  interviews 


MR.  R.  E.  MICHOR 

REGIONAL  REGISTRAR 


Mr.  R.  E.  Michor  is  Regional  Registrar  of  the  Assessment  Review 
Court  for  the  Grand  River/Niagara  Area.  He  worked  for  the  City  of 
Hamilton  in  various  positions  as  an  assessor  from  1950  until  his 
appointment  as  Registrar  in  1971.  [Ed.] 


Aspects:  What  exactly  arc  your  duties  and  responsibili¬ 
ties  as  a  regional  registrar  of  the  Assessment  Review  Court? 

Mr.  Michor:  /  think  that  to  exactly  tell  you  what  my 
duties  and  responsibilities  arc  I  should  refer  you  to  my 
Ontario  Public  Service  Specification  which  was  revised  in 
March  1974.  It  outlines  the  purpose  of  the  position  of  a 
Regional  Registrar;  “ To  plan,  direct  and  manage  the  Assess¬ 
ment  Review  Court  operations  in  the  Grand  River  - 
Niagara  Area,  and  to  provide  advisory  services  with  respect 
to  Assessment  Review  Administration.  ” 

My  activities  and  responsibilities  were  also  revised,  and 
include:  establishing  appeal  schedules,  standards,  time¬ 
tables  and  date-lines  for  the  entire  area;  directing  the  opera¬ 
tion  of  an  area-wide  programme  with  respect  to  the  staffing 
and  operation  of  all  courts,  selection  and  instruction  of 
Court  Members,  and  arrangements  for  Court  facilities  and 


services;  supervising  the  ARC  staff,  including  determination 
of  priorities,  administration  of  personnel  matters,  public 
and  municipal  relations,  financial  administration,  and  coor¬ 
dination  with  County  Court  Judges  of  the  scheduling  of 
assessment  appeals;  examining  and  certifying  assessment 
rolls  and  issuing  of  documentation  to  other  government 
agencies  such  as  the  OMB;  and  ensuring  that  all  appeals, 
applications,  complaints  and  notices  of  hearings  and  deci¬ 
sions  including  Administration  of  Oath  of  Office  are  dealt 
with  in  accordance  with  statutory  regulations. 

To  ensure  that  the  court  clerks  properly  assist  at  court 
hearings  this  office  has  developed  a  procedural  and  instruc¬ 
tional  manual  which  is  continuously  being  updated.  Copies 
are  also  distributed  to  Members,  County  and  District 
Judges,  Assessment  Commissioners  and  assessment  man¬ 
agers  in  the  Grand  River-Niagara  area.  You  may  say  that  it 
is  this  office’s  method  of  communication  with  the  persons 
that  are  actively  involved  in  the  Courts. 
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THE  STRUCTURE  AND  FUNCTION 
OF  AN  ARC  OFFICE 


Aspects:  Can  you  describe  the  structure  and  organiza¬ 
tion  of  an  ARC  office? 

Mr.  Michor:  There  are  seven  Assessment  Review  Court 
offices  and  one  branch  office  in  the  Province  of  Ontario. 
Each  office  is  responsible  for  a  number  of  counties,  districts 
and/or  regional  municipalities  and  are  located  here  in  Ham¬ 
ilton  and  in  Ottawa,  Peterborough,  Toronto,  Newmarket, 
London  and  North  Bay,  with  a  branch  office  in  Sault  Ste. 
Marie. 

The  chairman’s  office  is  located  in  Toronto.  The  Chair¬ 
man’s  office  consists  of  the  Chairman,  Vice  Chairman,  and 
Registrar  and  Chief  Administrator.  The  Regional  Registrars 
are  informed  of  amendments  to  the  various  Acts,  changes  in 
policies,  practices,  etc.  from  the  Chairman’s  Office. 

In  an  ARC  hearing,  one  Member  constitutes  a  quorum. 
If  it  is  a  complicated  and  complex  assessment  appeal,  two 
Members  may  hear  the  appeal.  In  The  First  Phase  Civic 
Square  Limited  appeal  in  Hamilton,  a  realtor-appraiser  and 
a  chartered  accountant  presided  at  that  hearing.  The  Mem¬ 
bers  are  appointed  by  the  Lieutenant  Governor  in  Council, 
and  I  assign  Members  to  hearings  with  the  approval  of  the 
Chairman  or  Vice  Chairman.  I  am  also  responsible  for 
appointing  and  instructing  the  court  clerks. 

The  permanent  personnel  in  my  office  consists  of 
myself,  an  assistant  regional  registrar,  secretary  and  three 
clerk  typists.  Some  of  the  other  offices  vary  in  the  number 
of  personnel  depending  on  the  size  of  the  Area  or  the  work¬ 
load  due  to  the  density  of  the  Area.  ARC  offices  have  a 
peak  or  heavy  workload  period  each  year  and  additional 
casual  clerical  staff  are  hired  at  these  times  to  assist  in 
processing  the  appeals. 


THE  PROCESSING  OF  5.52's 


Aspects:  Please  trace  the  path  of  a  typical  Section  52 
complaint  to  the  ARC  —  that  is,  how  it  is  processed,  how 
long  the  various  steps  take,  who  handles  each  phase,  etc. 

Mr.  Michor:  The  procedure  for  this  office  to  process 
Section  52  assessment  appeals  is  as  follows: 

—  Appeals  received  on  assessment  notices,  letter  forms  or 
notices  of  appeal. 

—  Each  appeal  is  date  stamped,  recorded,  and  interpreted 
as  to  type  of  appeal  and  estimated  time  required. 

—  Prior  to  the  heavy  work  period,  the  ratepayers  receive  an 
ackyiowledgement  and  are  informed  of  some  of  the 
recent  changes  in  legislation  that  have  affected  the 
appeal  procedure. 

—  For  a  period  prior  to  the  return  of  the  assessment  roll, 
miscellaneous  appeals  ( correction  or  change  of  owner¬ 


ship,  tenancy,  property  description,  etc.)  are  immedi¬ 
ately  forwarded  to  the  Regional  Assessment  Commis¬ 
sioners  for  processing,  who  in  turn  send  amended  notices 
of  assessment  to  the  ratepayers.  After  notification  of  a 
cut-off  date  by  the  Services  Manager,  we  process  these 
corrections  as  appeals. 

The  appeals  are  distributed,  arranged  in  assessment  roll 
number  sequence,  within  each  municipality  when  pos¬ 
sible,  and  then  given  a  municipal  control  number. 

-  Appeals  on  notices  of  appeal  and  in  letter  form  are  pho¬ 
tocopied  and  sent  to  the  Regional  Assessment  Office  for 
roll  number  verification.  We  also  send  photocopies  of 
appeals  on  notices  of  assessment. 

Upon  receipt  of  roll  number  verification  of  appeals, 
they  are  checked  and  appeal  processing  forms  are  com¬ 
pleted. 

With  the  use  of  typewriters,  the  offices  will  be  applying 
the  keypunch  process,  “ Optical  Character  Recognition”. 
This  information  will  be  checked,  and  at  a  certain  time 
forwarded  to  our  data  centre  for  processing. 

-  Out  data  processor  will  use  the  assessment  tapes  and 
return  to  us  an  “ Edit  and  List  of  Appeals  Report".  This 
office  will  check  the  duplications  and  rejects,  set  up  the 
data  control  sheets  for  the  number  of  appeals  to  be 
heard  in  each  court,  and  set  the  locations,  dates  and 
times. 

—  This  information  is  forwarded  to  the  data  centre  and  we 
will  then  receive  the  Court  Listings,  Cross  Index- 
Appellant  Sequence  Listings,  Court  Records,  and 
Notices  of  Hearing  and  Decision. 

-  The  last  copy  of  the  Court  Record  (which  is  the  asses¬ 
sor’s  work  sheet  for  the  appeal)  is  sent  to  the  Regional 
Assessment  Office. 

16  days  before  the  court  hearing,  Notices  of  Hearing  are 
mailed  to  the  appellant  and  interested  parties. 

It  is  a  little  difficult  to  estimate  the  time  required  for 
the  different  steps.  There  are  two  new  factors;  first. 
Notices  of  Assessment  are  being  mailed  for  the  first  time 
since  1970  to  all  owners  and  tenants,  and  secondly,  this 
office  is  going  to  be  processing  appeals  for  the  first  time 
by  Optical  Character  Recognition.  (The  ARC  offices  in 
Newmarket  and  North  Bay  have  tested  this  keypunch 
system  and  have  found  it  very  successf  ul.)  These  factors, 
therefore,  make  it  difficult  to  estimate  the  time  schedule 
required  for  processing  appeals  in  the  future. 

Bill  87,  an  Act  to  amend  The  Assessment  Act, 
repealed  Section  46.  The  new  Section  46  states:  “ The 
Assessment  Review  Court  shall  hear  and  dispose  of  all 
appeals  in  every  municipality  as  soon  as  practicable.”  It 
is  the  feeling  of  the  Chairman’s  office  that  we  will  dis¬ 
pose  of  all  appeals  by  the  middle  of  April,  1975. 


SOME  THOUGHTS  ON  IMPROVING 
THE  ARC 


Aspects:  Do  you  think  that  the  appeal  system  as  it  is 
presently  constituted  is  adequate  to  meet  the  needs  of  rate¬ 
payers,  assessors,  and  municipalities ?  What  improvements 
could  be  made? 
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Mr.  Michor:  /  feel  that  the  system  is  adequate  under 
the  present  legislation  but  like  any  other  system ,  it  can 
always  be  improved. 

Bill  87,  an  Act  to  amend  the  Assessment  Act,  provides 
for  the  return  of  the  assessment  roll  annually,  extends  the 
time  for  appealing  by  mailing  notices  of  assessment  approx¬ 
imately  thirty-six  days  before  the  last  day  of  appeal,  and 
extends  the  time  period  to  appeal  to  the  County  Judge 
from  fourteen  to  twenty-one  days. 

The  Assessment  Review  Court  is  an  administrative  body 
that  reviews  to  determine  the  appropriate  assessment  of  a 
particular  property  considering  similar  real  property,  or 
lands,  in  the  vicinity.  This  Court  is  geared  for  the  ratepayers 
and  they  do  not  require  a  solicitor  or  agent  to  represent 
them,  in  order  to  receive  a  fair  and  impartial  hearing. 

There  have  been  constructive  suggestions  by  many  per¬ 
sons  on  how  the  assessment  tribunals  appeal  system,  as  a 
whole,  can  be  improved.  Many  of  the  comments  deal  with 
the  issue  of  having  three  trials  de  novo  possible  for  an 
appeal.  Tor  example,  Mr.  Hartley  Nathan,  a  Toronto  solici¬ 
tor,  recommended  in  an  article  in  Aspects  #8  that  appeals 
taken  to  the  OMB  directly  from  the  ARC  or  the  Judge 
should  be  based  on  the  transcribed  evidence  given  at  the 
ARC  level,  rather  than  by  trial  de  novo.  And  at  a  recent 
l.M.A.  workshop  that  /attended,  Mr.  Burton  Kellock,  Q.C., 
concurred  with  Mr.  Nathan  and  suggested  the  creation  of  an 
expert  tribunal  something  along  the  lines  of  the  Lands 
Compensation  Board  to  deal  with  assessment  matters. 
Other  things  that  are  frequently  mentioned  are  the  inade¬ 
quacy  of  the  court  reporting  system  and  the  fact  that  hav¬ 
ing  so  many  appeal  levels  often  makes  people  tend  to  regard 
the  ARC  as  a  kind  of  testing  ground  for  the  higher  courts. 

Considering  these  constructive  criticisms,  I  must  look  at 
some  of  them  in  a  practical  manner  and  also  keep  in  mind 
the  present  legislation.  Notices  of  assessment  under  Section 
52  will  be  mailed  on  approximately  the  same  date  through¬ 
out  Ontario,  and  the  last  date  to  appeal,  January  7th,  1975, 
is  for  all  owners  and  tenants  across  the  Province.  Consider¬ 
ing  the  work  involved  and  the  time  required  before  the 
hearings  to  send  the  notices  of  hearing,  the  courts  will  prob¬ 
ably  commence  sometime  in  the  middle  of  February. 

Mr.  Kellock  commented  that  the  court  reporter  scene 
was  very  bad  at  this  time,  and  the  late  Mr.  James  Lawson, 
Q.C.,  Chairman  of  the  Assessment  Review  Court,  frowned 
on  mechanical  means  of  recording  at  hearings  because  he 
felt  that  it  would  distract  and  interfere  with  the  proceed¬ 
ings  of  the  Court.  Since  the  present  legislation  has  geared 
the  courts  to  proceed  at  approximately  the  same  time 
across  the  Province,  it  is  virtually  impossible  to  have  a  court 
reporter  at  every  hearing,  or  even  in  this  modern  age,  to  set 
up  recording  equipment  (in  a  manner  that  would  not  be 
detrimental  to  the  proceedings)  at  all  the  court  hearings 
across  the  Province. 

You  must  also  consider  the  difference  in  the  number  of 
appeals  that  arc  made  from  the  decision  of  the  ARC  to  the 
County  Judge.  To  give  you  examples,  the  District  Munici¬ 
pality  of  Muskoka  had  approximately  4,800  appeals  heard 
at  the  Assessment  Review  Court  level  and  156  were 
appealed  to  the  Judge.  The  County  of  Grey  had  approxi¬ 
mately  2,800  appeals  and  326  appealed  to  the  Judge.  The 
expenditure  required  to  record  all  the  appeals  being  heard 
at  the  ARC  level  would  be  unreasonable  considering  the 
number  appealed  to  the  Judge. 

If  the  assessor  or  appellant  feels  that  his  opponent  is  not 
submitting  all  the  evidence  at  the  ARC,  he  can  issue  a  sum¬ 
mons  outlining  the  name  of  the  person  and  the  informa¬ 


tion  required.  This  is  a  provision  under  Section  12  of  the 
Statutory  Powers  Procedure  Act,  1971,  Appendix  “A”.  A 
good  example  of  this  situation  happening  is  The  First  Phase 
Civic  Square  Limited  appeal  in  Hamilton,  where,  after  a 
summons,  the  appellant  submitted  over  65  exhibits  of 
evidence  to  the  Court. 

We  are  aware  of  the  heavy  workload  of  the  County/ 
District  Judges.  Possibly,  in  the  future,  a  new  assessment 
tribunal  will  be  established  to  alleviate  the  workload  of  the 
Judges,  by  eliminating  assessment  and  tax  appeals  from 
their  heavy  schedules. 


ADVANTAGES  OF  TRIBUNAL  FORMAT 


Aspects:  From  your  experience  in  dealing  with  the 
ARC,  do  you  think  it  provides  a  reasonable  and  accessible 
forum  for  assessment  complaints,  or  would  you  rather  see  a 
different  type  of  format  adopted? 

Mr.  Michor:  I  feel  that  the  Assessment  Review  Court 
provides  a  simple  and  easy  method  for  processing  assess¬ 
ment  appeals.  During  the  years  that  the  assessment  roll  was 
frozen,  the  ratepayers  lost  a  certain  amount  of  communica¬ 
tion  with  the  Regional  Assessment  Offices  and  the  A ssess- 
ment  Review  Court.  This  resulted  in  a  lack  of  knowledge  on 
the  part  of  the  public  of  assessment  practices,  appeal  pro¬ 
cedures  and  what  the  Court  requires  as  evidence  from  the 
ratepayers.  Many  unnecessary  appeals  are  received  in  this 
office.  Quite  often  the  ratepayers  telephone  or  write  that 
the  Assessment  Office  has  directed  them  to  our  office  when 
they  are  merely  seeking  information  and  want  an  explana¬ 
tion  of  their  values  in  consideration  of  comparable  proper¬ 
ties  in  the  vicinity. 

The  late  James  Lawson,  Q.C.,  perhaps  best  summed  up 
the  philosophy,  if  I  can  use  that  term,  of  the  ARC  when  he 
said  in  an  interview  in  Aspects  #4: 

The  function  of  the  Assessment  Review  Court  is  to 
provide  the  property  taxpayer  with  fair  treatment  in 
the  apportionment  of  the  tax  burden  and  a  reasona¬ 
ble  opportunity  to  be  heard  if  he  believes  that  there  is 
an  error  or  inequity  in  his  assessment.  The  protection 
under  these  rights  is  meaningless  if  the  burden  of  pro¬ 
viding  his  case  is  too  onerous  and  the  Court  is  not 
well  constituted  for  the  purpose.  The  small  taxpayer 
in  particular  is  helpless  if  he  has  no  simple  inexpen¬ 
sive  and  dependable  recourse. 

Aspects:  The  difference  between  questions  of  fact  and 
questions  of  law  is  often  very  difficult  to  determine,  and 
the  issue  of  jurisdiction  in  cases  involving  a  point  of  law  has 
often  arisen.  What  are  your  views  on  this  problem,  and 
what  do  you  feel  is  the  solutio?i? 

Mr.  Michor:  This  question  of  jurisdiction  in  cases 
involving  a  point  of  law  has  been  a  controversial  issue  for 
many  years.  My  assistant,  Mr.  B.  A.  Kerr,  and  I  wrote  an 
article  recently  on  this  very  question  for  the  Institute  of 
Municipal  Assessors.  A  major  portion  of  the  workshop  pre¬ 
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sided  over  by  Mr.  B.  H.  Kellock  at  the  annual  meeting  of 
the  I.M.A.  dealt  with  this  very  issue ,  so  I  will  refer  to  what  I 
said  in  answering  your  question. 

In  The  City  of  Toronto  vs.  Olympia  Edward  Recreation 
Club  Ltd.,  Supreme  Court  of  Canada  (1955),  Mr.  Justice 
Estey  stated: 

While  the  work  of  an  assessor  is  largely  administra¬ 
tive,  he  must,  of  necessity,  make  judicial  as  well  as 
administrative  decisions. 

Mr.  Justice  Kellock,  one  of  the  dissenting  justices,  stated 
that  you  must  consider  some  of  the  provisions  of  the  stat¬ 
utes.  Parts  of  the  then  Section  16  ( and  now  Section  17)  of 
The  Assessment  Act  deal  with  the  preparation  of  the 
Assessment  Roll  and  the  particulars  that  shall  be  set  clown 
in  the  Roll.  Mr.  Justice  Kellock  outlined  some  of  these 
provisions  and  then  stated: 

It  is  therefore  impossible,  in  my  view,  to  contend  that 
where  a  question  arises  such  as  in  question  in  these 
proceedings,  that  is,  as  to  whether  a  given  piece  of 
property-  is  or  is  not  “land”  or  is  assessable  or 
exempt,  the  assessor  can  do  other  than  enter  such 
property  on  the  roll  because  he  cannot  decide  that 
question. 

After  the  1955  Olympia  Edward  decision,  a  very  interesting 
change  took  place  in  subsequent  amendments  to  The  Assess¬ 
ment  Act.  Section  87  was  added  to  The  Assessment  Act 
(1956)  and  it  states: 

Upon  a  complaint  or  appeal  with  respect  to  an  assess¬ 
ment,  the  court  of  revision,  county  court  judge  and 
the  Ontario  Municipal  Board  may  review  the  assess¬ 
ment  and  make  any  decision  the  assessor  could  or 
should  have  made. 

This  is  now  Section  65  of  the  present  Act.  In  Re  Dome 
Mines  Ltd.  and  Regional  Assessment  Commissioner 
Cochrane-Timiskaming  Region,  District  County  Judge 
Dupont  stated: 


THE  QUESTION  OF  LAW  AND  FACT 


The  distinction  between  a  question  of  law  and  a  ques¬ 
tion  of  fact,  in  dealing  with  the  issues  before  me  is 
indeed  delicate.  The  law  is  clear  that  the  interpreta¬ 
tion  of  the  words  of  a  section  is  a  question  of  law, 
and  that  a  determination  of  whether  a  particular 
property  falls  within  the  term  of  the  statute  is  a  ques¬ 
tion  of  fact. 

So  you  see  it  is  very  difficult  to  separate  the  question  of 
law  and  the  question  of  fact  in  many  instances.  An  impor¬ 
tant  point  was  made  in  the  case  of  Re  Point  Blank,  when 
Judge  Henry  stated; 

I  find  that  the  legislature  has  given  assessment  tribu¬ 
nals  power  to  decide  questions  of  law  by  making  the 
assessment  appeals  process  parallel  to  but  completely 
subordinate  to  the  procedure  before  a  County  or 
Supreme  Court  Judge  by  way  of  originating  notice  of 
motion  on  questions  other  than  those  involving  wrong¬ 
fully  placing  or  omitting  to  place  names  on  the  assess¬ 
ment  roll  or  the  quantum  of  the  assessment. 


MAINTAINING  CLOSE  LIAISON  WITH 
THE  REGIONAL  OFFICE 


And  in  a  later  unreported  case,  His  Honour  Judge  J.  C. 
Scime  concurred  with  Judge  Henry  when  he  said: 

This  Court  sitting  under  review  under  Section  55  has 
by  Section  65(1),  the  administrative  powers  and  func¬ 
tions  of  the  assessor  in  making  an  assessment  deter¬ 
mination  or  decision  under  this  Act  which  includes 
the  power  to  determine  what  land  is  exempt. 

The  assessment  tribunals  have  heard  evidence  and  processed 
many  appeals  relating  to  assessability.  This  is  necessary,  of 
course,  to  update  the  assessment  roll.  If  the  tribunals  have 
no  jurisdiction  to  hear  evidence  on  assessability  then  they 
are  equally  unable  to  process  recommendations  by  the 
assessor  on  this  point.  If  this  were  the  case,  an  assessor 
could  assess  a  particular  thing,  and  the  affected  ratepayer 
would  have  no  right  of  appeal  to  an  assessment  tribunal  to 
decide  whether  or  not  the  assessor  had  made  an  error  in 
judgment.  The  ratepayer's  solicitor,  in  most  instances, 
would  have  to  apply  by  originating  motion  under  Section 
66  of  the  Act  to  a  Section  96  Court. 

So  I  feel  that  you  must  keep  in  mind  that  we  are  public 
servants  who  should  provide  a  service  to  the  ratepayers  at 
the  least  expense  and  that  the  present  legislation  was  geared 
for  the  ratepayers  to  provide  this  service.  I  am  certain  that 
the  present  legislation  was  not  set  up  to  force  the  rate¬ 
payers  to  continuously  proceed  under  Section  66  of  the 
Act  when  the  appeal  dealt  with  assessability.  The  expense 
to  the  ratepayers  and  the  time  period  required  to  wait  for 
the  appeals  to  be  heard  would  be  totally  unrealistic. 

The  ratepayer  and  Assessment  Commissioner,  on  the 
other  hand,  have  the  opportunity  to  appeal  under  Section 
66  to  a  County  Court  or  Supreme  Court  Judge.  The  assess¬ 
ment  tribunals,  therefore,  are  administrative  bodies  who 
have  the  power  of  the  assessor  to  deal  with  assessability  but 
are  ultimately  subordinate  to  a  Section  96  Court.  I  think 
that  the  controversy  is  going  to  continue,  probably  until 
the  question  is  taken  to  the  courts  of  law  again. 

Aspects:  What  kind  of  liaison  is  maintained  between 
regional  registrars  and  the  regional  assessment  offices ?  Do 
you  think  there  is  a  need  for  improved  communication,  and 
if  so,  how  can  this  be  accomplished ? 

Mr.  Michor:  I  feel  that  the  liaison  between  our  office 
and  the  Regional  Assessment  offices  in  our  Area  is  very 
good.  Depending  on  the  type  of  question  or  problem,  this 
office  deals  mainly  with  the  Services  Manager  or  the  .-1  ssess- 
rnent  Commissioner.  If  there  are  any  questions  with  respect 
to  the  appeals  or  court  hearings,  we  receive  telephone  calls 
from  the  managers,  the  assessors  active  in  the  courts,  or  the 
staff  of  the  Services  Section.  I  have  occasional  meetings 
with  the  Assessment  Commissioner  and  his  staff  to  outline 
the  changes  in  procedure  and  in  court  forms,  and  they 
express  their  opinions. 

I  do  feel,  though,  that  there  might  be  better  communica¬ 
tion  at  the  divisional  level.  If  there  was  a  closer  liaison 
between  Head  Office  of  the  Assessment  Division  and  the 
Chairman's  Office,  they  would  be  able  to  keep  each  other 
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up  to  date  in  administrative  and  procedural  matters  and  to 
discuss  any  related  changes.  To  give  you  an  example  of  a 
problem  that  may  have  been  avoided,  the  Chairman's  office 
revised  the  court  record  and  had  100,000  sets  or  400,000 
records  printed.  We  have  not  yet  used  these  court  records 
and  three  columns  of  the  “ Occupant  Tax  Data”  line  are 
already  out  of  date. 

If  a  liaison  committee  were  formed  comprised  of  one 
person  from  each  divisional  office  and  there  were  meetings 
at  different  times  during  the  year,  when  necessary ,  I  am 
certain  that  we  would  have  a  better  understanding  of  each 
other  and  avoid  certain  problems. 

Aspects:  What  and  how  much  information  regarding 
ARC  proceedings  and  decisions  is  made  generally  available 
to  the  public ?  Is  this  adequate  in  your  view,  or  do  you 
think  more  information  should  routinely  be  made  available 
to  the  public? 


BALANCING  RESPECT  FOR  PRIVACY 
AND  INFORMATION  DISCLOSURE 


Mr.  Michor:  The  minimum  rules  of  the  Assessment 
Review  Court  are  governed  by  the  Statutory  Powers  Pro¬ 
cedure  Act,  1971,  Appendix  “A”.  Section  9  provides  that 
hearings  of  a  tribunal  must  be  open  to  the  public,  except 
where  things  involving  public  security  are  involved  or  inti¬ 
mate  financial,  personal  or  other  matters  would  be  dis¬ 
cussed,  and  it  would  be  in  the  best  interests  of  the  public  or 
any  party  involved  to  have  the  hearings  closed. 

Most  of  the  Courts,  therefore,  are  open  to  the  public, 
and  if  anyone  wishes  to  look  at  his  own  appeal  record  in 
this  office,  he  is  welcome  to  do  so. 

In  respect  to  written  decisions,  I  feel  that  the  public  are 
not  generally  aware  of  the  cases  that  may  be  setting  a 
precedent  or  interpreting  a  section  of  The  Assessment  Act 
and  do  not  have  access  to  them.  There  are  certain  cases  that 
are  reported  in  bulletins  but  most  cases  are  not  published. 
In  general,  very  few  ARC  decisions  arc  written.  The  Mem¬ 
ber  usually  gives  his  reasons  for  the  decision  orally  at  the 
hearing,  and  just  the  actual  decision  itself  is  put  on  the 
appeal  record.  Your  Assessment  Standards  Branch  has  its 
Case  Digest  available  to  the  assessors  and  this  office  has 
approximately  300  assessment  cases  available  to  Members 
across  the  Province.  What  is  available  to  the  public?  A  very 
limited  number  of  reported  cases  are  attainable  and  a  tre¬ 
mendous  amount  of  searching  is  required  to  find  assessment 
cases  pertinent  to  a  particular  issue. 

I  feel  that  some  day  a  publishing  company  should 
consider  printing  a  book  similar  to  the  Assessment  and 
Valuation  Legal  Reporter  that  is  published  in  the  U.S.,  that 
will  give  summaries  of  the  cases,  be  updated  at  certain  inter¬ 
vals  with  new  cases,  and  have  the  complete  volume  available 
for  a  certain  charge.  But  I  think  perhaps  the  market  for  this 
type  of  thing  would  be  just  too  limited  to  make  the 
expense  worthwhile. 


SOME  SUGGESTIONS  ON 
COURT  CONDUCT 


Aspects:  Can  you  offer  any  guidelines  to  assessors  who 
must  appear  before  the  Assessment  Review  Court  —  prepa¬ 
ration,  conduct,  deadlines,  etc.?  Is  there  any  advice  you 
would  give  them? 

Mr.  Michor:  Before  offering  any  words  of  wisdom,  I 
feel  it  is  extremely  important  for  the  assessor  to  be  aware 
of  the  relevant  sections  of  The  Assessment  Act,  The  Munici¬ 
pal  Act,  and  The  Assessment  Review  Court  Act  that  will 
affect  him  when  preparing  and  appearing  before  the  /Issess- 
ment  Review  Court.  A  new  Assessment  Act  has  been 
recently  printed  that  includes  Bill  87,  and  The  Municipal 
Act  has  also  been  recently  reprinted.  There  should  be  no 
problem  reading  these  acts  as  well  as  taking  a  look  at  the 
Statutory  Powers  Procedure  Act,  1971,  Appendix  “ A ”, 
that  sets  out  the  minimum  rules  for  proceedings  at  the  ARC 
level. 

Familiarize  yourself  with  the  Assessment  Case  Digest’s 
Master  Index  and  case  summary  sheets  that  are  available  in 
your  office.  If  you  are  interested  in  a  certain  case  or  cases 
request  the??i  from  the  Standards  Branch.  They  may  also  be 
able  to  provide  related  literature  arid,  where  applicable, 
legal  opinion. 

The  guidelines  I  would  suggest  to  the  assessor  are  as 
follows: 

1.  Be  thorough.  Peruse  the  appraisal  card  carefully  and 
completely.  Inspect  the  property  and  check  the  relevant 
information  on  the  appraisal  card. 

2.  Be  courteous  and  frank.  After  inspecting  the  property, 
contact  the  person  who  appealed  and  explain  how  the 
assessment  was  arrived  at,  and  if  any  noticeable  error  has 
been  made,  tell  the  person  that  an  adjustment  of  assess¬ 
ment  will  be  recommended  to  the  Court. 

3.  Be  prepared.  Know  how  the  property  was  assessed  and 
look  at  the  reason  for  appeal  from  the  appellant’s  point 
of  view.  Be  ready  to  have  comparables  in  the  vicinity 
available. 

4.  Give  clear  and  concise  information  at  the  hearmg.  Sub¬ 
mit  evidence  in  a  manner  that  both  the  Member  and  the 
appellant  can  fully  understand. 

5.  Remember  that  you  are  at  the  hearing  for  one  reason, 
not  to  win  your  case  at  all  costs,  but  to  see  that  there  is 
equity. 

6.  The  assessor  should  be  prepared  to  assist  the  Court  in  his 
“expert”  capacity  if  requested.  Remember,  in  most 
appeals,  the  appellant  has  not  had  the  technical  experi¬ 
ence  that  you  have  had. 

7.  If  you  have  done  your  work  well,  you  have  absolutely 

nothing  to  worry  about.  □ 
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Local  government  expenditures  exceeded  $10  billion  in 
1972,1  whereas  revenue  from  local  sources  was  less  than  $5 
billion.  This  gap  was  narrowed,  but  not  closed,  by  grants 
from  the  federal  and  provincial  governments  of  approxi¬ 
mately  $4.5  billion.  The  expenditure-revenue  gap  (including 
grants)  was  nearly  $1  billion  at  the  local  government  level 
in  1972  and,  as  a  percentage  of  revenue,  this  deficit  was 
greater  than  for  either  the  provincial  or  federal  govern¬ 
ments.  (The  ratio  for  Ontario  was  close  to  the  national 
average).  Deficits  are  not  new  to  local  governments,  but 
they  have  been  increasing  over  the  last  decade  and  are  ex¬ 
pected  to  continue  to  increase  under  current  financial  ar¬ 
rangements.2 

The  problem  of  local  government  deficits  is  common  to 
most  countries  which  have  a  federal  system  and  is  part  of 
the  general  problem  of  "fiscal  imbalance".  .  .the  revenue 
that  can  be  efficiently  raised  by  a  given  level  of  government 
is  not  equal  to  the  optimal  amount  of  expenditure  by  that 
level  of  government.3  In  general,  revenues  exceed  expendi¬ 
tures  at  the  central  government  level  and  expenditures  are 
greater  than  revenues  for  local  governments. 

There  are  several  reasons  for  the  lack  of  correspondence 
between  revenues  and  expenditures  at  the  local  level  in 
Canada.  Expenditures  exceed  revenues  at  least  partly  be¬ 
cause  local  governments  are  faced  with  constitutional,  polit¬ 
ical  and  administrative  constraints  on  the  revenue  side  of 
the  budget.  The  British  North  America  Act4  restricts  the 
use  of  indirect  taxation  to  the  federal  government.  The  Act 
also  gives  control  of  local  governments  to  the  provinces  and 
the  provinces  are  reluctant  to  grant  municipalities  the 
power  to  levy  direct  taxes  which  yield  substantial  amounts 
of  revenue,  such  as  the  retail  sales  and  income  taxes.  In 
addition,  many  of  these  levies  would  be  difficult  to  ad¬ 
minister  at  the  local  level.  This  leaves  the  local  governments 
with  two  chief  sources  of  income:  property-based  taxes  and 
user  charges.  Revenue  from  both  of  these  sources  tends  to 
grow  more  slowly  than  income  and,  hence,  local  revenue 
increases  at  a  slower  rate  than  does  income.  The  demand 


for  local  expenditures,  however,  increases  faster  than  in¬ 
come.5 

A  second  and  related  problem  in  a  federal  system  is  that 
the  degree  of  imbalance  varies  among  localities.  Expendi¬ 
ture  demands  differ  depending  on  factors  such  as  density  of 
population,  physical  characteristics  of  the  locality,  and  the 
age  distribution  of  the  population.  On  the  revenue  side, 
there  are  differences  in  the  property  tax  base  due  to  varia¬ 
tions  in  incomes  and  housing  preferences  and  the  amount 
of  industrial  and  commercial  property  in  the  locality. 

Methods  of  curbing  the  fiscal  imbalance 
at  the  local  level 

There  are  several  ways  in  which  the  fiscal  imbalance 
problem  can  be  attacked.  Changes  could  be  made  on  the 
expenditure  side  of  the  budget  as  well  as  on  the  revenue 
side.  $ome  of  the  expenditure  programs  presently  under¬ 
taken  by  local  governments  could  be  transferred  to  higher 
levels  of  government.  A  new  level  of  government  between 
the  province  and  the  localities  could  be  added  to  the 
existing  federal  system.  These  regional  governments  could 
take  on  some  of  the  present  local  expenditure  programs  and 
could  possibly  finance  these  programs  through  the  intro¬ 
duction  of  levies  not  employed  by  localities. 

There  are  several  plans  which  could  be  employed  to  give 
more  revenue  to  the  localities.  One  method  is  to  continue 
to  increase  federal  and  provincial  grants  to  localities.  This 
increase  could  take  the  form  of  new  grant  schemes  as  well 
as  increasing  the  aid  given  under  the  existing  grant  pro¬ 
grams.  Localities  could  increase  the  yield  from  the  property 
tax  by  adopting  some  reforms  such  as  a  reduction  in  ex¬ 
emptions.  Localities  could  also  make  greater  use  of  user 
charges  for  services  such  as  sidewalks,  water  and  sewers,  and 
recreation.  Another  source  of  local  revenue  is  the  adoption 
of  nonproperty  taxes  such  as  income  and  sales  taxes.  In¬ 
creased  revenue  could  also  be  obtained  if  the  upper-tiered 
governments  would  share  the  proceeds  of  the  present  in¬ 
come  and  sales  taxes. 
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Transfer  of  functions  from  local 
to  upper-tiered  governments 

The  transfer  of  functions  from  local  governments  to  pro¬ 
vincial  and  federal  governments  is  a  method  of  reducing  the 
expenditure  of  localities  and  fiscal  imbalance  at  the  local 
level.  The  types  of  programs  which  are  the  best  candidates 
for  transfer  to  senior  governments  are  those  which  generate 
a  high  proportion  of  external  benefits  (benefits  to  those 
who  live  outside  of  the  locality)  and  are  subject  to  econo¬ 
mies  of  scale  in  production  (per  unit  costs  fall  as  output 
increases).  Airports,  urban  expressways  and  regional  sewage 
treatment  facilities  appear  to  meet  both  criteria.  The 
transfer  of  programs  does  reduce,  of  course,  the  importance 
and  autonomy  of  local  government. 


Creation  of  regions 

An  intermediate  position  between  the  localities  keeping 
their  present  programs  and  transferring  them  to  the  pro¬ 
vincial  or  federal  governments  is  to  create  a  new  level  of 
government  between  the  provinces  and  the  localities.  A 
regional  government  scheme  is  currently  being  implemented 
by  the  Ontario  government  and  three  regions  have  been 
formed  in  Quebec  in  the  last  five  years. 

The  case  for  regional  governments  encompasses  argu¬ 
ments  which  pertain  to  expenditures  as  well  as  revenues.  It 
is  argued  that  many  services  are  subject  to  economies  of 
scale  of  production  up  to  at  least  the  output  for  a  region, 
and  that  substantial  savings  in  costs  would  occur  with  re¬ 
gional  rather  than  local  provision  of  these  services.  It  is 
further  argued  that  many  of  the  benefits  of  local  services 
which  accrue  to  individuals  outside  of  the  locality  are 
captured  within  a  region  and  that  a  regional  government  is 
in  a  better  position  to  determine  the  optimal  output  of  the 
service.  On  the  revenue  side,  it  is  argued  that  a  regional 
government  would  be  sufficiently  large  to  provide  the  ad¬ 
ministrative  expertise  to  secure  improvements  in  the  prop¬ 
erty  tax,  such  as  up-to-date  assessment,  and  to  administer 
more  sophisticated  levies  such  as  the  income  and  retail  sales 
taxes.  It  is  also  suggested  that  a  regional  government  would 
reduce  the  degree  of  fiscal  imbalance  among  localities  by 
providing  a  more  uniform  level  of  service  across  the  region. 

The  regional  governments  in  Ontario  have  not  existed 
long  enough  to  judge  whether  the  objectives  espoused  by 
the  Ontario  government  and  others  have  been  achieved. 
There  are  some  indications,  however,  that  the  creation  of 
regional  governments  will  do  little  to  solve  the  fiscal 
imbalance  problem  unless  the  provincial  government  gives  a 
greater  amount  of  grants  to  regional  governments  than  it 
would  have  given  to  the  localities.  Many  expenditure  pro¬ 
grams  transferred  to  regional  governments  appear  to  be  sub¬ 
ject  to  diseconomies9  rather  than  economies  of  scale,  and 
with  the  creation  of  an  additional  level  of  government,  the 
number  of  administrators  and  the  cost  of  general  govern¬ 
ment  have  risen.  Whether  there  has  been  an  improvement  in 
the  level  of  government  service  is  difficult  to  determine. 


An  increase  in  grants  to  localities 

Federal  and  provincial  grants  have  been  increasing  in  im¬ 
portance  at  the  local  level  of  government.  Grants  from  the 
federal  government  have  increased  from  less  than  $40  mil¬ 
lion  in  1962  to  nearly  $160  million  in  1972. 7  The  growth 
in  provincial  grants  has  been  even  greater:  $390  million  in 


1962  to  over  $4  billion  in  1972.  As  a  percentage  of  local 
revenue,  grants  have  increased  from  roughly  20  percent  in 
1962  to  nearly  48  percent  in  1972. 

Most  of  the  grants  received  by  local  governments  are 
conditional,  i.e.  they  must  be  spent  in  providing  a  particular 
service  such  as  roads.  Areas  in  which  conditional  grants 
tend  to  be  very  large  are  education  and  roads.  In  Ontario 
the  education  grants  to  localities  are  based  on  three  factors: 
ordinary  expenditure,  extraordinary  expenditure  such  as 
capital  items,  and  a  mill  rate  subsidy  to  aid  the  poorer 
localities.8 

Unconditional  grants,  i.e.  the  grants  can  be  employed  as 
the  recipient  wishes,  account  for  less  than  1  5  percent  of  the 
total  grants  received  by  localities,  but  appear  to  be  devel¬ 
oped  to  a  greater  extent  in  Quebec  and  Ontario  than  in  the 
other  provinces.  The  Quebec  grants  include  a  per  capita 
grant  which  provides  municipalities  with  the  equivalent  of  a 
two  percent  sales  tax  and  a  system  of  special  grants  to 
larger  municipalities.  The  Ontario  scheme  is  more  com¬ 
plicated.  It  depends  on  population,  density  of  population, 
changes  in  annual  expenditure  and  per  capita  assessment. 

Conditional  grants  have  the  advantage  of  encouraging 
localities  to  provide  the  optimal  level  of  services  (i.e.  the 
level  which  would  be  obtained  if  external  benefits  were 
taken  into  account).  Both  conditional  and  unconditional 
grants  aid  in  reducing  the  expenditure-revenue  gap  and 
those  of  an  equalizing  nature  curb  the  degree  of  fiscal  im¬ 
balance  among  localities.  Unconditional  grants  give  much 
more  scope  for  localities  to  cut  taxes  or  increase  expendi¬ 
tures  on  a  particular  item  than  do  conditional  grants  and 
thus  have  a  smaller  impact  on  the  autonomy  of  local 
governments. 


Reform  of  presently 
employed  revenue  sources 

More  than  80  percent  of  local  revenue  from  own  sources 
is  obtained  from  the  property  tax.  If  other  property-based 
levies  like  the  business  tax  and  special  assessments  are 
included,  taxes  and  charges  account  for  more  than  96  per¬ 
cent  of  local  revenue  from  other  sources.9 

The  property  tax  has  been  criticized  because  the  yield 
from  it  does  not  keep  pace  with  the  growth  in  the  econo¬ 
my,  and  lags  far  behind  the  growth  in  expenditures.  Al¬ 
though  it  is  doubtful  that  any  change  in  the  property  tax 
would  be  sufficient  to  cause  the  yield  to  increase  as  fast  as 
local  expenditures,  the  situation  with  respect  to  the  growth 
in  property  tax  proceeds  may  not  be  as  discouraging  as  is 
often  suggested.  Property  tax  proceeds  have  increased  from 
$1.5  billion  in  1962  to  more  than  $3.3  billion  in  1972. 
There  is  some  indication  that  the  rate  of  growth  in  the 
property  tax  yield  will  be  higher  over  the  next  few  years,  if 
the  mill  rate  and  the  ratio  of  assessment  to  market  value 
remain  constant.  Property  values  have  increased  greatly  in 
the  past  two  or  three  years  and  the  trend  may  continue.  If 
assessments  are  increased  to  a  level  where  assessed  value 
equals  market  value  through  reassessment,  as  is  being 
carried  out  in  Ontario,  it  is  likely  that  property  tax  pro¬ 
ceeds  will  increase  by  even  a  greater  amount,  unless  the 
effect  of  larger  assessments  is  completely  offset  by  reduc¬ 
tions  in  the  mill  rate. 

Thus,  to  some  extent,  it  is  not  the  case  that  the  property 
tax  yield  is  necessarily  low  and  unresponsive  to  changes  in 
the  economy,  but  rather  that  it  has  been  public  policy  to 
retard  the  growth  of  the  tax  yield.  This  is  largely  because 
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the  property  tax  is  viewed  as  unfair  or  inequitable.  The  tax 
is  regressive  with  respect  to  income  (the  ratio  of  tax  to 
income  falls  as  the  income  of  taxpayers  rises),  places  a 
burden  on  only  one  form  of  wealth,  and  has  been  a  partic¬ 
ular  burden  to  farmers  and  to  the  elderly  who  own  their 
homes  but  have  little  income.  A  recent  U.S.  study  has 
shown  that  the  property  tax  is  viewed  as  the  most  un¬ 
popular  of  all  of  the  major  taxes.1  u 

The  same  line  of  argument  can  be  made  in  regard  to 
special  assessments  and  user  charges  for  water,  sewage  dis¬ 
posal,  etc.  More  revenue  could  be  obtained  from  these 
sources,  but  they  are  regressive  and  place  what  is  viewed  as 
an  intolerable  burden  on  some  economically  disadvantaged 
groups  in  society. 

Nonproperty  revenue  sources 

Canadian  localities  have  not  employed  nonproperty  re¬ 
venue  sources  to  any  large  degree.  Many  local  governments 
in  the  United  States  have,  however,  levied  various  types  of 
nonproperty  taxes.  The  two  largest  revenue  producers  are 
income  and  sales  taxes.  They  have  been  growing  in  impor¬ 
tance  in  the  United  States  over  the  last  decade  as  a  partial 
substitute  for  the  property  tax,  both  because  they  are 
viewed  as  more  equitable  and  because  the  yields  from  these 
levies  are  more  responsive  to  changes  in  income. 

Local  Income  Taxes1 1 

The  first  local  income  tax  still  in  effect  was  levied  by 
Philadelphia  in  1939,  and  there  are  now  more  than  4,200 
local  income  taxes  in  ten  states.  Nearly  one-third  of  the  48 
largest  cities  and  nearly  50  cities  of  50,000  and  greater 
population  levy  an  income  tax.  The  yield  of  the  local  in¬ 
come  taxes  was  $1 .7  billion  in  1971.  Most  of  the  localities 
levy  a  simple  tax  at  a  low  flat  rate.  The  base  generally 
includes  only  gross  earnings  of  individuals  and  net  profits  of 
businesses  and  there  is  commonly  no  allowance  for  exemp¬ 
tions  or  deductions. 

The  administrative  costs  associated  with  a  local  income 
tax  depend  on  many  factors  including  the  tax  rate,  tax 
base,  and  degree  of  cooperation  with  the  state.  The  ratio 
ranges  from  1  to  5  percent  in  Ohio  where  there  are  some 
localities  which  collect  their  own  tax  revenue  and  others 
which  have  it  collected  by  a  central  city. 

There  are  no  local  income  taxes  in  Canada  at  present  but 
they  were  utilized  in  the  1830-1941  period.  A  municipal 
assessment  act  which  provided  for  a  local  income  tax  was 
passed  in  1831  in  New  Brunswick.  A  local  income  tax  was 
employed  in  Ontario,  starting  in  1904,  but  income  was 
taxed  under  the  personal  property  tax  beginning  in  1850. 
The  local  income  taxes  were  discontinued  in  1941  as  part 
of  the  wartime  Rental  Agreement  and  were  not  reintro¬ 
duced. 

There  has  been  a  renewal  of  interest  in  local  income 
taxes,  however,  especially  among  local  officials.  The  most 
tangible  evidence  of  this  renewed  interest  is  the  recom¬ 
mendations  of  mayors  and  other  civic  leaders,1  2  and  the 
Report  of  the  Royal  Commission  on  the  Taxation  and  Re¬ 
venue  of  the  City  of  St.  John's.1  3  The  mayors  have  argued 
at  various  time  for  a  share  of  the  federal  tax,  and  failing 
that,  the  power  to  levy  a  local  tax.  The  St.  John's  Report 
included  the  recommendation  that  a  flat  rate  of  tax,  with 
no  exemptions  or  deductions,  be  levied  on  a  base  of  personal 
income  and  business  profits.  The  rates  recommended  were 
4.6  percent  for  business,  2.3  percent  for  city  residents  and 


1.1  percent  for  commuters.  The  taxes  on  income  were  to 
replace  existing  taxes  on  business,  property,  and  fuel  oil. 

Provincial  authorities  have  not  generally  supported  the 
municipal  interest  in  income  taxes,  however.  Ontario  and 
Quebec  leaders  have  reacted  negatively  to  the  suggestion  of 
local  income  taxes  and  appear  to  support  increased  pro¬ 
vincial  grants  as  an  alternative.1  4  The  St.  John's  Report  was 
rejected  at  the  local  level  but  it  is  far  from  clear  that  the 
provincial  government  would  have  sanctioned  the  plan  in 
any  event. 


Local  Sales  Taxes15 

The  first  local  sales  tax  in  the  United  States  was  intro¬ 
duced  in  New  York  City  in  1934,  and  at  present  more  than 
4,300  localities  in  25  states  levy  a  sales  tax.  The  yield  from 
local  sales  taxes  is  second  only  to  that  of  the  property  tax, 
totalling  $3.7  billion  in  1971.  For  the  25  largest  cities  em¬ 
ploying  sales  taxes,  the  ratio  of  sales  tax  revenue  to  total 
tax  revenue  ranged  from  41  percent  in  Denver  and  New 
Orleans  to  7  percent  in  San  Diego. 

The  local  rate,  in  states  which  levy  sales  taxes,  ranges 
from  0.5  percent  in  some  Ohio  cities  to  3  percent  in  Denver 
and  some  of  the  New  York  localities.  The  tax  base  for  most 
localities  is  the  same  as  the  state  tax  base,  an  almost  necess¬ 
ary  condition  if  the  tax  is  collected  by  the  state.  The  num¬ 
ber  of  exemptions  tends  to  be  smallest  in  states  which  allow 
a  sales  tax  credit  against  the  income  tax. 

In  approximately  75  percent  of  states  which  have  sales 
taxes  levied  by  local  governments,  the  tax  is  collected  and 
administered  by  tfje  state.  States  normally  charge  for  this 
service  except  in  Virginia.  The  charge  ranges  from  1  percent 
of  collections  in  Nevada  to  4  percent  in  Illinois. 

The  use  of  local  retail  sales  taxes  in  Canada  has  been 
restricted  to  Quebec.16  The  first  local  sales  tax  was  levied 
in  Montreal  in  1935.  By  1964,  353  of  the  roughly  1,700 
municipalities  in  Quebec  employed  a  sales  tax.  Approxi¬ 
mately  one-third  of  the  municipalities  imposed  a  one  per¬ 
cent  rate  and  two-thirds  used  two  percent.  The  problems  of 
tax  evasion  and  conflicts  over  distribution  of  proceeds 
among  municipalities  caused  the  provincial  government  to, 
in  1965,  eliminate  local  sales  taxes,  raise  the  provincial  rate, 
and  remit  a  portion  of  the  provincial  tax  to  municipalities. 

Although  neither  is  employed  at  present,  there  are  sev¬ 
eral  advantages  of  imposing  either  a  local  income  or  local 
sales  tax.  First,  the  introduction  of  either  would  reduce  the 
overall  regressivity  of  local  taxes.  Local  income  taxes  are 
progressive  and  sales  taxes  levied  on  provincial  bases  are 
proportional  except  at  the  top  and  bottom  of  the  income 
scale,  where  they  are  regressive.1  7  Even  a  sales  tax  with  no 
exemptions  would  be  more  progressive  than  the  property 
tax. 

A  second  advantage  is  that  either  levy  would  help  to 
close  the  expenditure-revenue  gap  at  the  local  level.  A  flat 
income  tax  (no  exemptions  or  deductions)  of  1  percent 
would  have  raised  approximately  $74  million  in  Toronto  in 
1969. 18  A  surtax  of  6  percent  on  the  federal  plus  pro¬ 
vincial  income  tax  or  a  1.4  percent  tax  on  taxable  income 
would  have  raised  the  same  amount.  Levying  the  1  percent 
tax  on  commuters  and  corporations  would  have  raised  the 
yield  to  approximately  $100  million.  The  same  amount  of 
tax  would  have  been  raised  by  a  3  percent  sales  tax  on  the 
Ontario  tax  base. 

A  third  advantage,  from  the  localities'  point  of  view,  is 
that  the  taxes  are  a  flexible  source  of  revenue  unless  the 
province  controls  the  rate.  A  locality  which  wishes  to  pro¬ 
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vide  a  high  level  of  government  services  can  employ  a  high 
rate  of  tax  and  a  locality  which  provides  a  lower  level  of 
service  can  choose  not  to  levy  the  tax. 

There  are  also  numerous  disadvantages  to  these  levies. 
One  is  that  the  differences  in  fiscal  imbalance  among  locali¬ 
ties  may  be  increased.  High  income  localities  would  obtain 
larger  yields  from  an  income  tax  of  a  given  rate  than  locali¬ 
ties  with  residents  who  possess  lower  incomes. 

A  second  disadvantage  is  the  so-called  "border  prob¬ 
lem".  If  commuters  are  not  taxed,  there  will  be  a  tendency 
for  individuals,  particularly  those  with  high  incomes,  to 
move  outside  the  taxing  locality.  Under  the  sales  tax,  the 
merchants  inside  but  near  the  border  of  the  taxing  locality 
may  suffer  a  loss  of  sales.  The  loss  is  likely  to  be  the  most 
serious  for  businesses  which  sell  relatively  expensive  items 
like  appliances  and  jewelery. 

A  third  disadvantage  is  that  these  taxes  may  be  ex¬ 
pensive  to  administer.  It  is  very  difficult  for  a  local  govern¬ 
ment  to  administer  an  income  tax  which  includes  unearned 
income  in  the  base.  One  of  the  most  difficult  problems 
under  the  sales  tax  is  the  taxation  of  inter-locality  sales.  It 
is  nearly  impossible  to  collect  tax  on  items  purchased  from 
a  merchant  in  another  locality.  If  localities  which  are  geo¬ 
graphically  close  to  each  other  levy  the  same  tax,  tax 
sharing  agreements  must  be  formulated.  Many  of  the  ad¬ 
ministrative  problems  can  be  eliminated,  however,  if  the  tax 
is  administered  by  upper-tiered  governments. 

Conclusions 

It  is  almost  certain  that  the  expenditure-revenue  gap  at 
the  local  level  will  increase  if  local  governments  continue  to 
meet  the  demand  for  local  services,  and  are  restricted  to  the 
revenue  sources  employed  at  present.  There  are  several  solu¬ 
tions  to  this  problem  of  growing  local  deficits  but  they 
involve  compromises  among  goals  such  as  efficiency  in  the 
provision  of  service,  local  autonomy,  reducing  the  regres- 
sivity  of  local  taxes,  etc. 

The  transfer  of  functions  from  local  governments  to 
federal  and  provincial  governments  may  be  justified  on 
efficiency  grounds  in  some  cases  but  appears  to  be  a  rather 
extreme  solution  in  that  it  operates  against  active  citizen 
participation  and  the  provision  of  different  combinations  of 
services  by  different  localities.  The  worth  of  regional 
governments  is  yet  unproven,  but  it  is  not  clear  that  they 
will  be  able  to  provide  services  more  efficiently  than  local 
governments.  Local  governments  can  collect  more  revenues 
from  the  property-based  levies  and  user  charges,  but  these 
levies  are  unpopular  with  taxpayers  and  there  may  be  a 
political  limit  on  the  revenue  that  can  be  obtained  from 
these  sources.  Thus,  if  the  functions  and  structure  of  local 
governments  are  not  altered,  and  if  substantial  increases  in 
the  property-based  levies  and  user  charges  are  not  per¬ 
mitted,  increased  grants  and/or  the  introduction  of  new 
local  levies  are  the  chief  means  of  supplementing  the  ex¬ 
isting  grant  programs  and  local  revenue  sources  and  re¬ 
ducing  the  fiscal  imbalance  at  the  local  level. 

The  best  solution  may  be  the  implementation  of  local 
income  or  sales  taxes  by  large  localities  supplemented  by 
unconditional  grants.  Local  income  or  sa'es  taxes  would 
provide  a  great  deal  of  discretion  to  the  large  local  govern¬ 
ments  in  terms  of  the  level  of  services  provided.  Some 
localities  may  levy  a  high  rate  of  tax  and  provide  a  high 
level  of  services  and  other  localities  may  have  low  taxes  and 
provide  low  levels  of  government  services.  The  use  of  the 
taxes  should  be  restricted  to  a  few  large  localities,  if  locally 


administered.  If  administered  by  the  federal  or  provincial 
governments,  all  localities  should  have  the  opportunity  to 
levy  the  taxes.  An  alternative  to  this  scheme  is  a  rebate  of 
the  income  or  sales  taxes  to  localities.  Any  scheme  in¬ 
volving  the  introduction  of  local  income  and  sales  taxes  or 
rebates  of  a  portion  of  the  federal  or  provincial  tax  pro¬ 
ceeds  should  be  supplemented  by  unconditional  grants  to 
alleviate  the  financial  problems  of  poorer  localities.  Condi¬ 
tional  grants  should  be  employed  where  the  local  service 
generates  a  large  amount  of  external  benefits.  □ 
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CASE  STUDY 


Business  Assessment: 
A  Question  of  Liability 


Windsor-Essex  County  Real  Estate  Board  and  the  Essex  Assessment  Office 
(Co.  Ct. -November,  1972) 

Windsor-Essex  County  Real  Estate  Board  and  City  of  Windsor 
(H.C.J.-May,  1973)  O.R.  1973,  Vol.  3,  page  462. 

M.C.  Quinn,  Regional  Assessment  Commissioner  and  the  Corporation  of  the 
City  of  Windsor  and  the  Windsor-Essex  County  Real  Estate  Board 
(C.  of  A. -September,  1974) 


By  design,  most  businesses  in 
Ontario  are  easily  categorized  and 
assessed  for  business  tax  under  Section 
7  of  The  Assessment  Act.  However, 
there  occasionally  arises  the  question 
of  what  constitutes  a  business  for  busi¬ 
ness  assessment  purposes.  When  this 
type  of  question  arises,  even  the  courts 
have  difficulty  in  discerning  the  an¬ 
swer.  In  many  instances  higher  courts 
will  overturn  a  lower  court  decision. 
Such  is  the  case  concerning  the  Wind¬ 
sor-Essex  County  Real  Estate  Board. 
Two  lower  courts,  the  County  Court 
and  the  High  Court  of  Justice,  ruled 
that  the  Board  was  not  liable  for  busi¬ 
ness  assessment  under  Section  7.  The 
Ontario  Court  of  Appeal  held  that  it 
was  liable  for  business  assessment. 
Why  the  difference? 

During  the  proceedings  before  the 
three  courts  the  question  of  profit 
invariably  arose.  The  Board  admitted 
that  it  had  made  money  on  its  Multi¬ 
ple  Listing  Service  (M.L.S.),  however  it 
successfully  argued  before  the  lower 
courts  that: 


1)  its  charter  prohibited  the  Board 
from  making  a  profit  and  that  it 
can  only  distribute  its  assets  on  dis¬ 
solution  to  charitable  or  educa¬ 
tional  institutions; 

2)  the  board  was  no  more  carrying  on 
a  business  in  operating  its  Multiple 
Listing  Service  than  in  any  of  its 
other  authorized  activities  in  aid  of 
its  members; 

3)  it  was  the  members  who  made  the 
profits  and  carried  on  the  busi¬ 
nesses.  The  Board  was  merely  pro¬ 
viding  services  for  its  members’  ben¬ 
efit,  not  for  profit; 

4)  the  Board  was  recognized  by  the 
Income  Tax  Branch  of  the  Federal 
Government  as  being  exempt  from 
taxation;  and 

5)  the  Board  should  be  regarded  as 
similar  to  a  Chamber  of  Commerce. 
The  assessment  commissioner 

agreed  that  the  Board  was  formed  as  a 
non-share  capital  corporation  without 
purpose  of  gain  for  its  members,  how¬ 
ever  his  case  was  successfully  argued 
before  the  Court  of  Appeal  that  the 


Board  does  in  fact  conduct  a  commer¬ 
cial  undertaking  which  generates  profit 
for  itself. 

The  Court  of  Appeal  disregarded 
the  fact  that  the  provisions  in  the  let¬ 
ters  patent  intended  the  Board  to  be  a 
non-profit  institution.  The  fact  was 
that  the  Board  was  making  a  profit, 
primarily  through  its  M.L.S.,  for  its 
members.  It  was  found  that  the  M.L.S. 
was  the  preponderating  activity  of  the 
Board  and  thus  coloured  the  whole 
character  of  the  Board’s  operation. 

But  profit  was  not  the  Court’s  total 
concern.  Lack  of  intent  to  make 
profits  does  not  automatically  prevent 
a  corporation  from  being  assessed  for 
business  purposes.  The  court  found 
that  the  Board  was  carrying  on  a  true 
commercial  activity  in  its  Multiple 
Listing  Service  which  was  inextricably 
tied  to  the  business  of  selling  real 
estate.  It  ruled  therefore  that  the 
Board  be  held  liable  for  business 
assessment. 
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ASSESSMENT  AND  TAXATION  OF 
CABLE  TELEVISION 
INSTALLATIONS  IN  ONTARIO 


Mr.  Nathan  is  presently  a  partner  in  a  Toronto  law  firm.  A 
graduate  of  Osgoode  Hall,  he  served  as  a  Law  Clerk  to  the  Chief 
Justice  of  the  High  Court  of  Justice  of  Ontario  in  1965-66.  He  was 
awarded  a  Master  of  Laws  from  University  College,  London,  Eng¬ 
land  in  1967  and  served  on  the  committee  to  revise  The  Assessment 
Act,  1968-69.  Mr.  Nathan  also  lectures  in  Real  Estate  Transactions 
at  Osgoode  Hall,  York  University.  |Ed.l 


Background 

The  cable  television  industry  has  developed  from  rather 
humble  beginnings  into  an  enterprise  which,  as  of  August 
31 ,  1973,  had  over  80  cable  television  companies  operating 
112  community-antenna  television  ("CATV")  systems  and 
providing  service  to  more  than  one  million  subscribers  in 
Ontario.*  The  capital  invested  in  property,  plant  and  equip¬ 
ment  at  original  cost  totalled  over  $109,000,000  with  over 
12,000  miles  of  trunk  and  distribution  cable  installed.1 


*  The  writer  wishes  to  thank  John  Purdon  of  the  Assessment  Stand¬ 
ards  Branch,  Ministry  of  Revenue,  for  his  invaluable  assistance  in 
helping  to  put  together  this  paper. 


HARTLEY  R.  NATHAN 


A  CATV  system  makes  use  of  a  broadcast-receiver,  and 
as  such  is  subject  to  exclusive  Federal  jurisdiction.  Com¬ 
panies  are  licensed  by  the  Canadian  Radio-Television  Com¬ 
mission  (CRTC)  as  "broadcast  receiving  undertakings" 
under  the  Broadcasting  Act.2 

At  present,  cable  television  installations  are  not  being 
assessed  by  the  Province  for  municipal  tax  purposes  other 
than  with  respect  to  land  and  buildings  in  the  normal 
fashion.3  A  task  force  of  the  Ontario  Government4  has, 
however,  been  considering  the  most  appropriate  method  of 
assessing  CATV  installations  for  some  time. 

The  purposes  of  this  article  are  to  refer  to  the  relevant 
case  law  and  legislation,  to  discuss  some  of  the  practical 
problems  involved  in  making  an  assessment  under  The 
Assessment  Act5  (the  "Act"),  and  to  make  some  sugges¬ 
tions  as  to  how  it  should  be  done. 
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The  CATV  system  and  how  it  operates 

Basically,  cable  television  does  two  things.  First,  it  deliv¬ 
ers  extra  channels  to  a  subscriber  and,  secondly,  it  sharpens 
the  signal,  i.e.,  gives  better  reception.  A  cable  licensee  might 
operate  a  studio  which  it  leases  and  could  also  utilize  mo¬ 
bile  units.  This  enables  production  of  local  programmes 
which  are  also  transmitted  through  the  network  to  subscrib¬ 
ers'  sets. 

A  cable  television  company  is  licensed  by  the  CRTC  to 
operate  in  a  specified  geographical  area,  which  could  consist 
of  part  of  a  large  municipality  or  all  of  a  smaller  municipal¬ 
ity  or  part  or  all  of  two  or  more  municipalities.  Each  sys¬ 
tem  has  a  receiving  station  (a  "head  end")  which  is  strate¬ 
gically  located  at  a  geographically  desirable  "high  spot"  for 
the  reception  of  television  signals.  Signals  from  television 
broadcasting  stations  are  received  by  means  of  various 
antennae  mounted  on  a  tower  at  the  head  end. 

These  signals  are  then  fed  into  electronic  signal  pro¬ 
cessing  equipment  by  means  of  which  they  are  filtered, 
amplified,  and  then  combined  and  injected  into  the  cable 
network.  The  picture  signals  are  transmitted  through  trunk¬ 
line  and  distribution  cables  to  amplifiers  located  through¬ 
out  the  community  to  be  served,  being  reamplified  at  fre¬ 
quent  intervals  along  the  way  to  compensate  for  transmis¬ 
sion  losses.  Upon  reaching  the  distribution  amplifier  loca¬ 
tion,  the  signals  are  again  reamplified.  Finally,  a  service 
drop  cable  strung  into  the  individual  residence  bridges  the 
gap  between  the  distribution  cable  and  delivers  the  signals 
to  an  individual  subscriber's  television  set. 

The  cable  licensee  does  not  generally  possess  easements, 
thus  the  trunkline  and  distribution  cable,  amplifiers,  etc., 
must  be  attached  to  telephone  or  hydro  poles  for  support 
(or  placed  in  telephone  and  hydro  underground  conduits). 
In  Ontario,  most  of  the  cable  used  by  the  cable  licensees  is 
attached  to  Bell  Canada  poles  or  placed  in  Bell  Canada 
conduits.  There  are  the  so-called  "partial  systems"  where  an 
agreement  is  entered  into  with  Bell  whereby  the  ownership 
and  control  of  the  cable  is  retained  by  Bell  and  the  licensee 
pays  for  the  full  cost  of  the  cable,  including  installation 
costs  and  all  repairs  thereto,  and  pays  a  rental  fee  for  its 
use.  The  cable  is  non-permanent  and  easily  removable.  Bell 
in  turn  enters  into  lease  arrangements  with  hydro-electric 
power  commissions  to  use  their  poles.  Some  licensees  own 
their  own  cable. 


The  role  of  the  municipalities 

As  a  result  of  the  fact  that  the  Province  has  not  been 
assessing  cable  television  installations,  some  municipalities 
have  stepped  into  the  picture. 

Paragraph  101  of  s.  354(1)  of  The  Municipal  Act*’ 
empowers  municipalities  to  pass  by-laws  concerning  the 
erection  and  maintenance  of  transmission  poles,  wires  and 
equipment  to  transmit  electrical  impulses  such  as  television 
signals.  Several  municipalities  have  sought  and  obtained  pri¬ 
vate  legislation  permitting  them  to  require  cable  licensees  to 
enter  into  agreements  on  the  municipality's  terms  as  a  pre¬ 
requisite  to  permission  to  operate  in  the  municipality.  The 
agreements  invariably  call  for  a  fee  to  be  charged  and  in 
some  cases  the  fee  is  based  on  a  percentage  of  gross  rev¬ 
enues  of  the  cable  operator.7  The  cable  companies  have 
been  forced  to  comply  in  order  to  meet  CRTC  conditions 
of  licence,  i.e.  to  proceed  with  the  provision  of  service  to 
subscribers  within  specified  times.  At  least  one  municipal¬ 


ity8  has  been  charging  cable  companies  per  lineal  foot  of 
cable  for  use  of  public  road  allowances. 


The  legislation  and  case  law 

The  Act  provides  in  Section  3:  "All  real  property  in 
Ontario  is  liable  to  assessment  and  taxation.  .  .  ."  Section 
1  (k )  defines  "land",  "real  property"  and  "real  estate"  as 
including:  "(iv).  .  .all  structures,  machinery  and  fixtures 
erected  or  placed  upon,  in,  over,  under  or  affixed  to  land." 
(The  emphasis  is  mine.) 

Before  considering  the  question  of  whether  or  not  any 
of  the  cable  television  installations  (such  as  inside  plant 
equipment,  head  end,  amplifiers,  cable  and  drops)  are 
assessable  at  all,  some  reference  should  be  made  to  the 
leading  case  of  Northern  Broadcasting  Company  Limited  v. 
The  Improvement  District  of  Mountjoy .9  The  court  here 
was  concerned  with  the  assessability  of  a  transformer  and 
transmitter  for  a  radio  broadcasting  station  in  a  building 
which  Mountjoy  rented.  The  transformer  was  located  in  the 
basement  of  the  building,  rested  by  its  own  weight  on  the 
floor,  and  was  wired  through  the  ceiling  to  the  station  pre¬ 
mises.  The  transmitter  was  dismountable.  The  question 
involved  was  whether  the  transformer  and  transmitter  con¬ 
stituted  "land",  "real  property"  or  "real  estate"  under 
s.  1  ( k )  of  the  Act.  It  was  held  that  the  two  items  were 
machinery  following  the  Oxford  Dictionary  definition  of 
"any  instrument  employed  to  transmit  force  or  to  modify 
its  application".  Since  they  were  set  down  with  some  "idea 
of  permanency"  the  articles  fell  within  the  meaning  of 
"land"  within  the  definition.  Kellock,  J.,  speaking  for  the 
majority ,  considered  that  the  legislation  intended  to  include 
items  which  while  not  considered  fixtures  acquired  "local¬ 
ity"  which  things  intended  to  be  moved  about  do  not. 

In  a  dissenting  judgment  Kerwin,  J.  was  of  the  opinion 
there  should  be  some  limitation  on  the  words  "erected  or 
placed  upon,  in,  over,  or  affixed  to  land".  In  his  view  these 
items  were  chattels  only  and  could  be  removed  by  their 
owner  under  the  terms  of  the  lease. 

I  think  it  likely  that  some  of  the  inside  plant  equipment 
could  be  assessable  based  on  this  case.  As  well,  the  head  end 
could  fall  within  s.  1  (k)  and  be  assessable  on  account  of  its 
being  a  "structure".  What  about  the  amplifiers  and,  in  par¬ 
ticular,  is  the  cable  assessable?  There  is  one  Ontario  case 
dealing  with  the  assessability  of  cables. 

On  May  17th,  1 971 ,  His  Flonour  Judge  Sprague,  County 
Judge  of  the  County  Court  of  the  County  of  Halton,  deliv¬ 
ered  judgment  in  an  application  by  Georgetown  Cable  T.V. 
Limited  (the  "Company")  under  the  Act  for  an  order  that 
the  cables  owned  by  the  Company  were  not  properly  assess¬ 
able  or  taxable  under  the  Act.1  0 

In  this  case,  the  Company  owned  its  own  cables,  and  was 
allowed  to  attach  the  cables  to  the  poles  owned  by  the 
Georgetown  Hydro  Electric  Power  Commission  (H.E.P.C.) 
at  a  rental  rate  of  $3.00  per  pole. 

The  Assessment  Commissioner  attempted  to  assess  the 
Company's  cable  lines  as  assessable  property.  The  first  ques¬ 
tion  the  judge  considered  was  whether  the  cables  were  "real 
property"  within  the  meaning  of  Section  1  ( k )  of  the  Act. 

The  Company  argued  that  all  it  had  was  a  mere  licence 
to  attach  cable  to  the  H.E.P.C.'s  poles.  It  was  held  that  the 
agreement  was  a  lease,  referring  to  the  definition  of  "ten¬ 
ant"  in  Section  1  (r )  as  including  "an  occupant  and  the 
person  in  possession  other  than  the  owner".  Land  in  the 
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occupation  of  a  tenant  has  always  been  assessable  under  the 
Act1  1  but  only  as  a  base  for  determining  business  taxes. 
How  the  Company's  argument,  if  successful,  would  have 
helped  its  case  is  not  clear.  The  Company  owned  its  cable. 
The  assessability  of  the  H.E.P.C.  poles  was  not  in  question. 
If  the  Company  had  a  partial  system  agreement  with  Bell 
this  argument  might  have  been  relevant.  This  point  will  be 
dealt  with  later. 

The  Company  referred  to  the  Metro  Videon  Ltd.  v. 
Municipality  of  Fort  Garry  et  at  case.1  2  Here  a  cable  com¬ 
pany  which  leased  cable  from  the  Manitoba  Telephone 
System  (M.T.S.)  questioned  its  liability  to  assessment  on  its 
cables.  The  definition  of  "land”  under  the  Manitoba  legisla¬ 
tion  included  "improvements,  structures  and  fixtures" 
thereon.  Tritschler,  C.J.Q.B.  said  that  the  cables  were  not 
"attached  to  land  and  were  not  placed  over  or  in  lands  with 
the  object  of  improving  the  freehold.  .  .but  for  the  sole 
purpose  of  the  proper  enjoyment  of  the  cables.  .  .  3  He 

found  it  unnecessary  to  categorize  the  agreement  with 
M.T.S.  as  a  lease  because  the  cables  were  personal  property. 

The  judge  in  the  Georgetown  case  distinguished  Metro 
Videon  on  the  basis  that  the  definition  sections  were  differ¬ 
ent.  Counsel  for  the  Assessment  Commissioner  argued  that 
the  cables  were  included  in  Section  1  ( k )  (iv)  as  machinery 
or  fixtures,  citing  Mountjoy.  The  judge  agreed. 

In  my  opinion  this  decision  is  questionable  for  at  least 
two  reasons: 

1)  In  Mountjoy  the  transmitter  and  transformer  were  not 
considered  "fixtures”  but  had  acquired  “locality".  In 
the  Georgetown  case  the  cables  could  hardly  be  consid¬ 
ered  in  the  same  way.  For  one  thing,  the  H.E.P.C.  could 
ask  the  Company  to  move  the  cables  to  facilitate 
H.E.P.C.  operations. 

2)  The  cables  did  not  improve  the  freehold  in  any  way.  The 
Metro  Videon  decision  could  have  applied  as  the  defini¬ 
tion  of  "land"  in  the  Manitoba  Act  was  similar  to  the 
definition  in  the  Ontario  Act. 


An  appropriate  method  of  assessment 

Assuming  the  cable  system  to  be  fully  assessable,  includ¬ 
ing  the  cables  themselves,  what  method  of  valuation  should 
be  used  for  determining  the  assessment?  This,  of  course,  is 
the  very  question  which  the  Government  task  force  is  con¬ 
sidering. 

The  three  basic  methods  of  valuation  of  properties  for 
assessment  purposes  are  the  comparative  sales  method,  the 
income  method  and  the  replacement  cost  (less  deprecia¬ 
tion)  method.  Each  will  be  discussed  briefly  as  it  might 
relate  to  the  assessment  of  cable  television  installations. 


The  Comparative  Sales  Method 

This  method  involves  an  analysis  of  sales  of  comparable 
properties,  and  is  said  to  be  the  most  objective  means  of 
estimating  market  value,  which  is  the  criterion  under  Sec¬ 
tion  27  (1 )  of  the  Act.  This  method  would  be  hard  to  apply 
to  the  assessment  of  CATV  system  equipment.  Cable  com¬ 
panies  are  sold  from  time  to  time,  with  the  sales  price  of  an 
entire  undertaking  usually  calculated  on  a  per  subscriber 
basis.  However,  the  sales  have  been  rather  few  in  number, 
and  some  have  been  by  virtue  of  CRTC  directives,  thus 
making  some  sales  not  reflective  of  open  market  conditions. 


One  problem  that  is  readily  seen  is  that  this  method,  if 
used,  would  be  tantamount  to  the  valuation  of  a  business 
enterprise  and  would  not  be  consistent  with  the  property 
tax  concept.  Furthermore,  it  would  not  be  equitable  in 
some  instances.  In  heavily  populated  areas  there  are  any 
number  of  apartment  houses  which  a  cable  operator  may 
have  agreed  to  service  at  a  bulk  rate,  which  is  lower  than 
the  rate  normally  charged  to  a  single  household  subscriber. 


The  Income  Capitalization  Method 

The  income  capitalization  method  of  valuation  is  usually 
limited  to  properties  that  produce  a  money  income.  It  has 
been  said  to  be  "the  most  accurate  way  to  estimate  the 
market  value  of  such  properties  as  apartment  houses,  retail 
and  other  commercial  stores  and  light  industrial  plants."14 
This  approach  in  its  traditional  form  could  not  be  applied 
to  the  assessment  of  cable  television  installations  as  again  it 
would  be  a  valuation  of  the  enterprise.  The  CATV  system 
might  cut  across  many  municipal  boundary  lines.  Instead  of 
capitalizing  income,  one  might  consider  an  assessment 
based  on  a  percentage  of  gross  receipts.  This  was  the  meth¬ 
od  used  for  many  years  in  assessing  telephone  and  telegraph 
companies  in  Ontario,  and  is  presently  used  in  British 
Columbia  for  closed-circuit  television  companies.1 5  This 
approach  to  valuation  would  perhaps  be  the  simplest  from 
an  administrative  point  of  view,  but  it  raises  practical  and 
constitutional  problems.  One  practical  problem  is  that  such 
an  assessment  is  not  presently  authorized  by  the  Act.  As 
well,  it  would  not  be  an  assessment  of  real  property.  From 
a  constitutional  point  of  view,  such  a  tax  could  well  be  an 
indirect  tax  outside  of  legislative  competence  of  the  prov¬ 
ince  under  Section  92(2)  of  the  British  North  America 
Act.1  6  If  this  approach  were  adopted  it  would  create  prob¬ 
lems  of  integration  into  the  rest  of  the  present  property  tax 
system  and  into  the  provincial  system  of  grants  to  local 
governments. 


The  Cost  Method 

The  cost  method  of  valuation  is  the  one  most  often 
employed  as  a  valuation  technique,  but  is  considered  to  be 
the  least  direct  means  of  estimating  the  market  value  of 
property.  It  may  be  the  only  method  that  makes  sense  for 
assessing  cable  property.  The  application  of  the  cost  ap¬ 
proach  would  have  to  take  into  account  the  fact  that  the 
cable  company  may  have  only  a  leasehold  interest  in  the 
Bell  cable.  When  the  cable  company  owns  its  own  cable  this 
would  not  be  a  problem.  There  are  practical  problems  with 
a  cost  approach  also.  There  are  hundreds  of  miles  of  cable 
in  a  system.  Consideration  could  be  given  to  the  pipeline 
assessment  method  under  Section  33  (4)  of  the  Act,  i.e.  on 
a  lineal  foot  basis  arrived  at  by  the  same  cost  considera¬ 
tions.  Again,  vital  differences  exist  between  the  two  "enter¬ 
prises"  and  the  analogy  is  rather  slim. 

Despite  the  practical  problems  involved  in  the  cost 
approach  (particularly  where  a  partial  system  agreement 
exists),  some  method  of  valuation  based  on  an  application 
of  the  cost  approach  should  be  adopted.  This  would  be 
more  consistent  with  the  property  tax  concept  and  would 
avoid  the  introduction  of  a  contrived  formula  based  on 
gross  receipts  or  the  like  which  has  no  place  in  the  Act. 
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It  is  hoped  that,  whatever  approach  is  ultimately 
adopted,  it  will  result  in  the  repeal  of  the  numerous  private 
Acts  which  the  municipalities  have  sought  and  obtained.1  7 

Whatever  approach  is  used,  the  province  will  have  to 
strike  a  balance  between  the  need  for  tax  dollars  for 
municipalities  on  the  one  hand  and  the  ability  of  an  indus¬ 
try  with  astronomical  startup  costs  to  pay.  □ 


FOOTNOTES 

*  Statistics  Canada,  Catalogue  56-205,  November,  1974.  This  does 
not  include  systems  with  less  than  1  000  subscribers. 

2Stats.  Can.,  1968,  c.  25.  Under  this  Act  a  cable  company  pays 
1-1Vi%  of  gross  receipts  annually  to  the  CRTC  as  a  licence  fee. 
The  jurisdiction  of  the  Federal  Government  to  regulate  and  con¬ 
trol  radio  communication  in  Canada  was  confirmed  by  the  Privy 
Council  in  re  Regulation  &  Control  of  Radio  Communications  in 
Canada  (1932)  AC  304.  The  Province  of  Quebec  is  claiming  the 
right  to  licence  and  regulate  cable  television  companies  in  that 
Province.  See  The  Telecommunications  Tax  Act,  Stats.  Que. 
1965,  ch.  28,  as  amended  by  Stats.  Que.  1971,  ch.  30,  Section  2. 
A  head-on  collision  between  Quebec  and  Ottawa  seems  a  cer¬ 
tainty. 

2  One  notable  exception  is  the  Georgetown  case,  infra  footnote  10. 

4The  Interministerial  Task  Force  on  Assessment  and  Taxation. 

5  R.S.O.  1970,  Chapter  32  as  amended. 

6  R.S.O.  1  970,  Chapter  284  as  amended. 

7See  City  of  Toronto  Act,  Stats.  Ont.  1971-72,  ch.  199,  and  The 
Borough  of  Scarborough  Act  1973.  The  Court  of  Appeal  has 
recently  reversed  a  Divisional  Court  ruling  quashing  a  by-law 
enacted  under  the  latter  Act.  The  judgment  in  Coaxial  Colour- 
view  Limited  et  al  and  The  Corporation  of  the  Borough  of 
Scarborough  was  released  October  3,  1974.  One  company  was 
"levied"  a  franchise  fee  of  $10,000  annually.  These  Acts  were  the 
legislative  responses  to  the  case  of  re  Oshawa  Cable  T  V.  Limited 
and  Town  of  Whitby,  (1969)  2  O.R.  18,  where  a  by  law  of  the 
Town  of  Whitby  passed  under  a  predecessor  section  required  the 
cable  operator  to  obtain  a  permit  from  the  Town  Engineer  to 
operate  in  the  town.  A  condition  of  the  permit  was  the  entering 
into  of  an  agreement  of  the  Town's  terms.  The  by-law  was  held  to 
be  beyond  the  powers  of  the  Town  under  The  Municipal  Act.  The 
question  whether  the  fees  based  as  they  were  on  gross  revenues 
could  be  invalid  as  indirect  taxes  is  discussed,  see  infra  footnote 


16.  In  the  United  States,  municipalities  have  the  right  to  grant 
franchises.  Franchise  fees  vary  from  city  to  city,  but  for  the  most 
part  are  on  a  gross  receipts  basis  (see  Municipal  Regulation  of 
CATV  by  Robert  L.  Winters,  p.  69  ff.).  The  distribution  of  taxing 
powers  in  the  U.S.A.  is  quite  different  from  ours.  See  also  Shaw, 
"Municipal  Regulation  of  CATV  A  Case  Study  in  Vaughan 
Township,"  (1970),  2  Canadian  Communications  Law  Review,  p. 
70. 

'^City  of  Hamilton  by  law  passed  May  28,  1974. 

9(1950)  S.C.R.  502.  See  also  Nathan  v.  McQuaid,  "Taxation  of 
Computer  Installations,"  Aspects,  No.  1 ,  p.  13. 

10The  decision  is  unreported.  See  Assessor's  Review,  September, 
1  97  1 ,  at  p.  6  for  the  text  of  the  case. 

1  1  S.  26(1)  Cases  have  held  a  "tenant"  to  include  a  "licensee".  See 
W.  G.  Edwards  &  Co.  Ltd.  v.  City  of  Ottawa  (1924)  26  O.W.N. 
320  and  c.f.  J.  D.  Shier  Lumber  Co.  (1907)  14  O.L.R.  210. 

*  2  ( 1 969)  5  D.L.R.  (3d)  444,  affirmed  (1969)  6  D.L.R.  (3d)  270. 
supra  footnote  12  at  p.  449. 

14See  A.  N.  MacKay,  Appraisal  Notes  for  The  Assessor,  at  p.  42. 

1  5Sections  8  to  11  of  the  Act  were  repealed  effective  January  1, 
1973.  By  virtue  of  S.  304(a)  of  The  Municipal  Act,  added  by  The 
Municipal  Amendment  Act  (No.  2)  Stats.  Ont.  1972  c.  124  S.  6, 
also  effective  January  1,  1973,  each  telegraph  and  telephone  com 
pany  must  provide  annually  a  statement  of  its  gross  receipts  to 
the  relevant  municipality  which  levies  an  annual  tax  of  an  amount 
equal  to  5%  of  the  gross  receipts  for  the  year.  Under  S.  333  of 
The  Municipal  Act  R.S.B.C.  1960,  as  amended,  every  closed- 
circuit  television  company  is  taxed  annually  at  1%  of  its  gross 
rentals.  Some  concession  is  also  given  in  that  Act  in  respect  of 
business  tax.  See  S.  429  as  amended  by  The  Municipal  (Amend¬ 
ment)  Act  Stats.  B.C.  1968  c.  33,  s.  100. 

16John  Stuart  Mill  said  of  taxes:  "Taxes  are  either  direct  or 
indirect.  A  direct  tax  is  one  which  is  demanded  from  the  very 
persons  who  it  is  intended  or  desired  should  pay  it.  Indirect  taxes 
are  those  which  are  demanded  from  one  person  in  the  expecta¬ 
tion  and  intention  that  he  shall  indemnify  himself  at  the  expense 
of  another.  .  See  Bank  of  Toronto  v.  Lambe  (1887)  12  App. 
Cas.  575,  Cotton  v.  R.  (1914)  A.C.  176.  In  R.  V.  Caledonian 
Collieries  Ltd.  (1928)  A.C.  358,  an  Alberta  Act  which  imposed 
on  coal  mine  owners  a  percentage  tax  on  gross  revenues  of  their 
mines  was  ultra  vires  as  an  attempt  to  impose  indirect  taxation. 
To  the  same  effect  is  the  Oshawa  Cable  T.V.  Limited  case,  supra 
footnote  7,  but  c.f.  the  Scarborough  by-law  case  where  the  Court 
of  Appeal  in  obiter  indicated  the  by-law  was  not  ultra  vires.  The 
cases  are  collected  in  Nickel  Rim  Mines  Ltd.  v.  A.  G.  Ontario 
(1966)  53  DLR  (2nd)  290  (CA)  affirmed  (1967)  SCR  270 
(S.C.C.).  See  generally  La  Forest,  The  Allocation  of  Taxing  Pow¬ 
ers  under  the^Canadian  Constitution. 

1  7See  footnote  supra. 
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fill  ASSESSMENT  APPEALS 
TRAINING  COURSE 


One  of  the  most  important  functions  of  the  Assessment 
Standards  Branch  is  to  develop  and  offer  various  program¬ 
mes  to  assessors  across  Ontario,  in  an  attempt  to  assist  them 
in  their  professional  development  and  keep  them  informed 
of  changes  in  the  assessment  field.  Over  the  past  several 
years  it  has  become  evident  through  conversations  with  the 
regional  commissioners  and  their  managers  that  the  appeal 
function  is  an  area  in  which  they  strongly  felt  many  asses¬ 
sors  need  training.  Due  to  the  demands  of  the  reassessment 
programme  and  the  Valuation  File,  many  assessors  have 
never  been  involved  in  appeal  work. 

Because  past  experience  in  other  jurisdictions  has  shown 
that  a  general  reassessment  almost  always  results  in  a  con¬ 
siderable  number  of  appeals,  the  probability  is  high  that 
this  will  also  happen  in  Ontario.  Therefore,  the  Standards 
Branch  has,  over  the  past  year  or  so,  developed  an  appeals 
training  programme  for  assessors.  Eventually  it  will  be 
offered  to  every  assessor  in  the  province. 

To  date,  the  programme  has  been  given  to  the  area 
directors  and  to  the  Algoma  Regional  Office  on  a  pilot-test 
basis.  In  September,  1974,  Jeanne  MacDonald,  A.  N. 
MacKay,  and  W.  J.  Lettner  made  a  two-hour  presentation 
about  the  appeals  training  course  in  San  Francisco  at  the 
annual  convention  of  the  International  Association  of 
Assessing  Officers.  Several  videotaped  excerpts  from  the 
course  were  shown.  Subsequent  to  the  presentation,  a  num¬ 
ber  of  officials  from  assessment  jurisdictions  in  various 
parts  of  the  United  States  and  Canada  have  contacted  the 
Standards  Branch  to  request  further  information  about  the 
course.  At  the  time  this  was  written,  plans  were  underway 
to  present  the  course  in  its  entirety  to  the  regional  com¬ 
missioners  at  their  January,  1975  meeting.  Flopefully, 
Branch  staff  will  begin  giving  the  course  in  the  regional 
offices  by  the  spring  of  1975. 


Development  of  the  course 

Creating  this  type  of  programme  within  a  large  and 
diversified  organization  is  bound  to  present  certain  dif¬ 
ficulties.  One  fundamental  problem  was  that  the  Standards 
Branch  is  a  research-oriented  group  lacking  practical  experi¬ 


ence  in  the  courts  and  in  the  day-to-day  schedule  of  a  re¬ 
gional  office.  This  was  a  matter  of  considerable  concern  to 
us,  because  our  goal  was  to  produce  a  course  that  would  be 
credible  as  well  as  useful  to  the  assessors  who  would  be 
taking  it. 

Therefore,  before  any  concrete  plans  were  drawn  up, 
members  of  the  Branch  spent  several  months  talking  to 
many  people  about  the  course  content  and  structure.  First, 
questionnaires  were  sent  to  every  regional  commissioner 
and  area  director,  asking  them  precisely  what  they  wanted 
the  programme  to  be.  These  questionnaires  were  answered 
by  the  commissioners  after  consultation  with  their  valua¬ 
tion  and  service  managers  and  their  senior  assessors  with 
courtroom  experience. 

After  analyzing  the  results  of  the  survey,  we  interviewed 
a  number  of  commissioners  around  the  province  in  greater 
depth  about  their  expectations  for  the  course.  A  day  was 
spent  at  a  regional  office  learning  the  procedures  used  for 
handling  appeals,  both  residential  and  commercial.  As  time 
went  on,  a  clear  picture  began  to  emerge  of  the  type  of 
course  that  would  be  required  in  order  to  be  worthwhile  to 
the  majority  of  assessors.  More  than  anything  else,  we  re¬ 
alized  that  we  could  not  adequately  do  the  job  ourselves;  it 
would  be  necessary  to  work  with  experts  in  many  fields  to 
learn  and  organize  the  proper  information. 


Use  of  videotape 

Eventually,  it  occurred  to  us  that  much  of  the  data  we 
were  gathering  would  be  far  more  comprehensible  and  use¬ 
ful  if  it  were  given  by  the  experts  themselves.  However,  it 
would  be  impossible  to  engage  the  services  of  lawyers,  ap¬ 
praisers,  and  other  professionals  on  a  regular  basis.  Thus  we 
decided  to  ask  some  of  these  experts  to  allow  themselves  to 
be  videotaped.  This  would  give  us  a  permanent  record  of 
their  counsel,  as  well  as  making  their  comments  available  to 
each  assessor.  Organizing  and  completing  the  taping  sessions 
required  several  months  of  work,  but  the  results  were  even 
better  than  we  had  hoped.  When  this  phase  of  the  project 
was  finished,  we  had  almost  three  hours  of  tape,  including 
interviews  with  three  lawyers,  a  senior  assessor,  the  ex¬ 
ecutive  director,  and  several  members  of  the  Division  with 
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appraisal  experience.  These  interviews  will  be  shown  at  cer¬ 
tain  times  during  the  course,  and  we  are  confident  that  they 
will  provide  a  meaningful  extra  dimension  of  interest  and 
useful  information  to  the  course  participants. 

Collection  and  organization  of  materials 

After  the  taping  job  was  done,  Branch  staff  continued  to 
gather  relevant  materials  for  the  training  programme. 
Further  conversations  with  the  commissioners  indicated 
that  there  were  four  major  identifiable  areas  that  must  be 
covered:  the  Ontario  appeal  system  in  general;  The  Assess¬ 
ment  Act  and  case  law;  preparation  of  evidence;  and  court¬ 
room  procedure  and  conduct. 

As  we  began  to  organize  the  information  into  definite 
groups,  the  format  of  the  course  started  to  take  shape.  We 
decided  that  two  days  was  the  proper  length  for  the  course, 
and  that  the  proceedings  should  be  as  open  and  informal  as 
possible.  Active  participation  by  the  assessors  taking  the 
course  would  be  essential  to  its  success.  Accordingly,  we 
attempted  to  write  a  bare  minimum  of  straight  lecture  ma¬ 
terial,  preferring  instead  to  create  a  programme  in  which 
open  discussion  would  be  the  major  element.  We  also  de¬ 
cided  that  we  would  ask  a  senior  assessor  in  each  regional 
office  to  assist  us  in  conducting  the  discussions  and  an¬ 
swering  specific  technical  questions  when  we  were  teaching 
the  course  in  that  office. 

We  also  began  preparing  some  written  materials  to  aug¬ 
ment  the  programme  and  to  serve  as  future  reference 
sources.  These  include  a  manual  on  the  Ontario  appeal 
system;  definitions  of  important  legal  terms;  a  list  of 
sources  and  types  of  market  data;  an  appeal  brief  which  sets 
out  in  a  systematic  manner  the  organization  of  evidence; 
and  a  comprehensive  manual  which  examines  relevant  sec¬ 
tions  of  The  Assessment  Act  in  terms  of  significant  court 
decisions. 

Finally,  we  decided  to  include  a  mock  appeal  in  the 
course,  after  a  number  of  people  advised  us  that  this  is  an 
extremely  effective  teaching  method.  Flowever,  because  of 
potential  time  constraints  when  giving  the  course,  we  felt  it 
would  be  wiser  not  to  have  a  "live"  courtroom  drama  in 
each  office.  So  again  we  turned  to  videotape.  A  script  was 
written  based  on  a  number  of  small  commercial  appeals  for 
which  we  had  data,  then  the  roles  were  assigned  to  Branch 
staff  and  the  mock  appeal  was  taped.  Actually,  two  tapes 
were  made  of  the  same  appeal  situation,  but  they  are 
handled  in  two  different  ways,  with  very  different  con¬ 
clusions.  Although  the  tapes  are  not  likely  to  win  any  dra¬ 
matic  awards,  they  are  unquestionably  amusing  —  and 
hopefully  informative  as  well. 


The  course  itinerary 

A  brief  description  of  each  section  of  the  appeals  train¬ 
ing  course  is  given  below. 

Included  in  the  first  day  are  the  general  introduction,  a 
survey  of  the  entire  appeal  system,  and  the  section  on  case 


preparation.  In  the  introduction,  a  videotaped  interview 
with  Mr.  P.  G.  Gillis  is  shown,  in  which  he  discusses  the 
importance  of  appeals  to  the  success  of  the  reassessment 
programme  as  a  whole.  In  the  survey  of  the  appeal  system, 
we  describe  each  level  of  appeal,  the  procedures  and  format 
that  are  followed,  and  the  assessor's  function. 

The  second  part  of  the  course  focuses  on  case  prepara¬ 
tion  and  evidence,  and  is  highlighted  by  a  tape  and  slide 
presentation  of  the  evidence  from  an  actual  appeal  on  a 
multi-residential  property.  This  case  dates  from  1970  and 
was  heard  by  the  Ontario  Municipal  Board.  Mr.  Bob  Craig, 
formerly  of  the  Assessment  Division,  compiled  the  present¬ 
ation  and  narrates  it  on  tape.  Slides  show  the  evidence  of 
both  parties  to  the  case.  Both  the  assessor  and  the  appraiser 
committed  serious  errors  in  their  preparation  and  presenta¬ 
tion,  and  these  are  pointed  out  by  Mr.  Craig  in  his  analysis 
of  the  evidence.  Although  all  three  approaches  to  value 
were  utilized  by  the  assessor,  the  presentation  concentrates 
most  heavily  on  the  income  capitalization  approach.  After 
the  presentation,  the  assessors  will  be  invited  to  discuss  the 
case. 

In  this  section,  we  emphasize  the  importance  of  careful 
and  thorough  preparation  for  every  appeal.  But  as  we  are  all 
too  well  aware,  this  represents  an  ideal  situation  which  is 
often  not  the  reality  in  assessment  work.  More  often  than 
not,  an  assessor  is  given  a  dozen  appeals  and  has  only  about 
three  days  to  prepare  his  cases.  Therefore,  we  have  prepared 
an  exercise  consisting  of  ten  typical  appeal  notices  on  dif¬ 
ferent  types  of  properties.  Participants  in  the  course  will  be 
asked  to  decide  how  to  handle  each  appeal  and  in  what 
order  of  priority  each  one  should  be  considered. 

On  the  second  day,  we  deal  with  case  law  and  courtroom 
procedure.  In  the  first  section,  we  go  over  key  sections  of 
The  Assessment  Act  and  analyze  these  in  light  of  the 
courts'  interpretations  in  important  recent  decisions.  A 
number  of  precedent-setting  cases  are  discussed,  notably 
those  dealing  with  the  concepts  of  market  value  and  equity. 

In  the  fourth  part,  we  offer  some  hints  gathered  from 
lawyers  and  assessors  on  proper  courtroom  procedure  and 
conduct.  We  also  discuss  legal  terminology,  formal  pro¬ 
cedures,  and  the  psychological  factors  that  can  either 
hinder  or  assist  the  assessor  when  he  appears  in  court,  par¬ 
ticularly  under  cross-examination.  Finally,  in  this  section, 
we  show  our  two  mock  appeals  to  illustrate  some  of  the 
important  points  that  have  been  made. 


Conclusion 

Although  the  course  is  not  yet  fully  operational,  we  ex¬ 
pect  to  get  it  on  the  road  in  the  near  future.  The  appeals 
training  course  does  not  —  and  cannot  —  cover  the  subject 
of  assessment  appeals  in  all  its  intricacy.  But  it  is  a  genuine 
attempt  to  assist  the  assessor  in  this  phase  of  his  work.  We 
are  hopeful  that  the  course  will  prove  to  be  beneficial  and 
will  enable  assessors  throughout  Ontario  to  walk  into  court 
feeling  at  least  a  little  better  prepared  and  with  some  degree 
of  confidence.  □ 
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NOTE:  We  are  aware  that  the  future  of  geographies  is  an  issue 
of  considerable  concern  and  interest  to  many  assessors.  Therefore, 
for  this  question  and  answer  column,  we  prepared  a  series  of  ques¬ 
tions  about  geographies  and  asked  Mr.  P.  G.  Gillis,  Executive  Direc¬ 
tor  of  the  Assessment  Division,  to  answer  them.  [Ed.) 

Q'  What  do  you  see  as  the  probable  schedule  for  the 
establishment  of  geographic  assessment?  Do  you  fore¬ 
see  various  stages  oj  implementation? 


*  Yes,  1  think  there  will  be  various  stages  of  implemen¬ 
tation.  A  number  of  regions  are  already  on  geograph¬ 
ical  organization,  others  are  not.  One  of  the  principal 
reasons  that  all  regions  are  not  now  on  it  is  simply 
because  in  some  regions  the  basic  work  required  to 
have  all  of  the  properties  valued  at  the  1972  base  year 
has  not  been  completed.  On  the  other  hand,  as  soon 
as  these  are  completed,  they  should  proceed  immedi¬ 
ately  to  geographical  re-organization. 

Do  you  see  this  happening  in  1975? 

“  D  should  all  be  completed  by  June  of  1975. 

°  Urban  and  rural  area \  have  different  organizations  and 
different  problems.  Do  you  foresee  variations  in  the 
format  of  geographies  in  order  to  deal  with  this? 


“  5V.v,  I  think  that  there  are  a  few  regions,  perhaps  six 
or  seven,  that  have  such  an  enormous  commercial  and 
industrial  development  that  it  will  be  necessary  to 
have  specialists  in  these  offices  to  deal  with  these 
particular  valuations.  Other  than  that,  all  regions 
ought  to  be  on  a  complete  geographic  organization, 
and  even  these  problem  regions  ought  to  be  so  organ¬ 
ized.  The  assessors  who  specialize  in  the  valuations  of 
various  types  of  property  in  most  cases  will  just  assist 
the  assessors  who  are  assigned  to  the  geographic 
region,  rather  than  being  completely  responsible  for 
the  valuation  of  these  properties. 

^|®  It  has  been  said  that  geographies  will  be  beneficial  to 
both  the  individual  assessor  and  the  assessment  func¬ 
tion  as  a  whole.  Could  you  comment  on  this? 


‘  Yes,  I  think  that  the  immediate  benefit  will  be  to  the 
assessor,  and  that  it  will  give  him  an  opportunity  to 
value  all  classes  of  property.  In  that  way  he  can 


develop  completely  as  an  appraiser  of  property.  From 
the  point  of  view  of  the  Assessment  Division  and  each 
region,  this  probably  will  result  in  a  better  quality  of 
work  because  it  will  develop  an  interest  on  the  part  of 
the  assessor  to  make  sure  that  his  work  compares 
favourably  with  the  work  of  others  and  that  all  of  the 
work  is  done  and  up-to-date.  The  fact  that  he  will  be 
responsible  for  a  certain  geographic  region  means  that 
he  probably  will  be  much  more  careful  to  ensure  that 
all  information  is  picked  up  and  is  in  good  order  — 
the  legal  descriptions  and  valuations  and  everything 
else.  Perhaps  pride  in  the  profession  or  pride  in  his 
work  will  convince  him  that  it  would  be  best  or  in  his 
best  interest  that  the  work  be  done  well  and  that  it  be 
completed  and  that  he  meet  all  the  deadlines  with 
good  quality  work  and  whatever  input  is  necessary  on 
his  part  to  result  in  an  efficient  operation  across  the 
entire  region. 


What  about  the  assessor’s  relationship  with  the  out¬ 
side  world  (both  the  public  and  the  municipalities)? 
Will  geographies  make  a  difference  in  these  relation¬ 
ships? 


*  Yes,  I  think  so.  I  think  that  he  will  become  known  to 
the  people  that  he  is  serving,  to  the  extent  that  he  is 
serving  them,  and  also  he  will  get  to  know  a  lot  about 
each  part  of  the  region  itself.  It  will  allow  him  to 
become  more  knowledgeable  and  to  come  to  better 
opinions  of  value.  Also,  he  will  become  aware  of  the 
little  tidbits  of  information  that  are  now  often  lost 
and  that  will  result  in  better  legal  descriptions,  better 
recording  of  the  ownership  of  the  properties,  etc. 


How  will  geographies  affect  the  role  of  the  Valuation 
File  once  it  is  operational? 


"  I  think  that  the  same  thing  applies  to  the  Valuation 
"  File.  At  the  moment  it’s  drudgery.  I  think  there  is  no 
question  about  it.  A  great  number  of  people  are 
forced  to  sit  in  one  location  for  sometimes  very  long 
periods  of  time,  to  fill  in  the  forms  necessary  to  com¬ 
puterize  the  work  that  they  have  done.  I  think  that 
there  is  no  question  that  this  is  the  sort  of  work  no 
one  really  enjoys  very  much  and  that  is  boring  to 
some  extent.  On  the  other  hand,  if  it  is  done  well, 
then  the  assessor  will  have  the  benefits  of  this  when 
he  is  making  his  rounds  and  trying  to  value  a  prop¬ 
erty.  Later  on  he  will  have  reports  that  analyze  sales 
and  do  certain  things  that  can  be  of  benefit  to  him  in 
valuing  property.  It  ought  to  make  his  work  a  little 
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easier;  certainly  if  not  easier ,  it  will  make  his  work 
more  efficient,  more  interesting  and  with  a  better 
quality  than  he  can  achieve  if  he  is  left  strictly  on  his 
own.  However,  the  total  object  is  to  value  property, 
and  with  the  Valuation  File  it  is  equally  important 
that  the  information  that  is  put  on  the  computer  is 
good  information,  good  data.  It  is  just  as  important 
that  this  function  be  finalized  in  ait  efficient  way, 
that  is,  that  the  assessor  values  the  property  well  in 
the  first  place  when  he  inspects  it  ancl  measures  it  and 
gets  the  property  description.  The  end  result  is  really 
to  make  an  assessment,  to  make  a  valuation  for  tax 
purposes  on  the  property.  All  that  we  hope  to  achieve 
by  the  Valuation  File  is  to  make  more  information 
available  to  the  assessor  so  that  he  arrives  at  a  more 
reliable  opinion  of  value  —  to  provide  more  hard 
facts.  The  better  the  information  that  goes  into  the 
computer,  the  better  of  course  will  be  the  valuations 
that  result.  It  is  just  as  important  that  the  work  be 
done  well  from  the  point  of  view  of  the  Valuation 
File  as  it  would  be  if  the  assessor  were  doing  it 
manually  using  the  older  methods.  Secondly,  if 
indeed  he  does  it  well  now,  even  though  it  may  be 
boring,  then  it  will  make  the  work  easier  and  more 
interesting  for  him  later. 


Regarding  the  function  of  the  managers  in  a  geo¬ 
graphic  organization:  obviously  a  manager  is  going  to 
be  responsible  for  a  physical  area  rather  than  a  prop¬ 
erty  type.  And  it  is  logical,  for  example,  that  the 
commercial  manager  becomes  responsible  for  the 
downtown  core.  But  it  seems  that  you  do  lose  some¬ 
thing  in  terms  of  coordinating  the  activities  of  a  par¬ 
ticular  property  type  within  an  entire  regional  office. 
Do  you  see  any  need  for  another  level  of  specialist 
who  would  be  concerned  with  a  property  type  and 
who  coordinates  the  various  geographic  areas  to  make 
sure,  for  example,  that  commercial  property  is  being 
treated  in  the  same  manner  within  the  whole  region? 


'  I  think  the  answer  is  yes.  I  think  there  will  be  some 
difficulty  in  coordinating  the  efforts  of  all  the  people 
on  a  geographic  basis.  When  you  set  aside  a  group  of 
people  and  have  them  report  to  one  manager,  giving 
them  each  a  particular  part  of  the  municipality  or 
region  to  deal  with,  then  you’ve  got  a  more  difficult 
coordination  factor  than  you  would  have  if  they  were 
specialists.  When  you  specialize,  one  person  looks 
after  commercial,  one  person  looks  after  industrial, 
one  person  looks  after  residential,  and  so  on.  And  if 
there  is  a  difference  in  value  levels,  it’s  not  so  readily 
discernible  to  the  public.  If  stores  are  consistently 
assessed  at  the  pure  market  value  and  houses  are  con¬ 
sistently  assessed  at  10%  lower,  nobody  is  really  going 
to  notice  it,  and  if  they  do  notice  the  difference  they 


are  not  likely  to  complain  about  it.  Whether  or  not 
equity  is  achieved  is  not  quite  so  noticeable  to  the 
public  as  it  is  when  one  part  of  the  municipality  is 
10%  below  market  value,  another  part  is  5%  above 
market  value,  and  the  rest  is  at  market  value.  People 
will  compare  properties  from  one  zone  to  another, 
and  if  they  do,  it  is  likely  that  these  differences  will 
become  apparent.  The  role  of  the  Commissioner  as 
coordinator  of  the  activities  of  all  these  working 
groups  will  be  more  difficult.  He  will  have  to  analyze 
reports  ancl  do  a  number  of  things,  perhaps,  which  are 
not  required  at  the  moment.  Hopefully ,  the  Valua¬ 
tion  File  will  help  him  in  this,  in  that  he  will  get 
reports  quickly  and  it  will  become  readily  noticeable 
if  one  area  is  underestimating  value  by  a  certain  per¬ 
centage.  If  the  Commissioner  finds  that  these  percent¬ 
ages  vary  greatly,  then  he  has  to  get  his  people 
together  at  regular  meetings  so  that  they  can  come  to 
a  meeting  of  minds  and  learn  to  react  in  the  same  way 
to  the  data  that  is  available.  In  the  larger  regions 
where  there  is  a  great  concentration  of,  say,  commer¬ 
cial  property,  such  as  perhaps  the  City  of  Toronto, 
then  it  will  probably  fall  somewhere  in  between  the 
two  positions  in  that  again,  because  people  who  had 
specialized  to  at  least  some  extent  in  the  valuation  of 
a  particular  kind  oj  property  might  tend  to  under¬ 
estimate  by  a  small  amount.  But  probably  it  will  be 
done  uniformly  across  the  total  region  and  again,  it 
will  be  a  comparison  of  all  houses  or  all  stores  rather 
than  a  comparison  of  stores  in  the  east  end  of 
Toronto  with  stores  in  the  west  end.  The  organiza¬ 
tional  problems  probably  will  be  more  difficult  for 
this  program  than  they  are  under  a  functional  organi¬ 
zation,  but  probably  not  as  difficult  as  they  will  be 
where  there  is  strictly  geographic  organization.  In  a 
sense  there  has  to  be  a  meeting  of  minds  of  all  the 
managers  who  are  responsible  for  certain  parts  of  a 
region  to  be  sure  that  they  are  doing  things  in  a  sim¬ 
ilar  fashion.  I  think  the  benefit  that  will  emanate 
from  all  of  this  is  that  all  assessors  will  be  given  an 
equal  opportunity  and  a  better  opportunity  than 
exists  now  to  progress,  to  achieve  the  level  that  their 
capacity  will  allow  them.  I  don’t  think  that  it  is  rea¬ 
sonable  to  assume  that  everybody  will  achieve  at 
exactly  the  same  level.  On  the  other  hand,  I  think  it  is 
desirable  to  create  an  environment  in  which  all 
employees  arc  given  the  opportunity  to  achieve  at  the 
best  level  that  they  can  attain.  And  in  that  way,  every 
employee  will  have  at  least  an  equal  opportunity  to 
progress,  to  get  promoted,  to  apply  for  jobs  in  other 
regions,  and  to  be  a  competitor  one  with  another  in 
that  ivay.  □ 
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Mr.  Umstead  graduated  from  Atkinson  College,  York  University, 
in  1972.  Since  then,  he  has  worked  on  the  Residential  Re-assess¬ 
ment  Programme  in  the  North  York  Regional  Office.  He  is  President 
of  the  M.R.A.  Employees'  (Toronto)  Credit  Union  Limited.  [Ed.] 


Introduction 

Real  estate  credit  is  the  means  by  which  investors  obtain 
a  return  on  their  capital,  and  borrowers  gain  the  use  and 
occupancy  of  property  otherwise  out  of  reach  of  owner¬ 
ship.  Without  adequate  credit,  individuals  cannot  put  prop¬ 
erty  to  its  highest  and  best  use  in  terms  of  productivity  and 
efficiency,  because  they  may  lack  the  capital  to  do  so.  The 
mortgage  loan  is  the  most  common  type  of  real  estate 
credit.  With  a  mortgage,  certain  property  rights  are  con¬ 
veyed  to  the  lender  for  the  purpose  of  security  for  the 
payment  of  the  loan,  usually  a  portion  of  the  purchase 
price  of  the  property. 

The  provisions  of  the  mortgage  loan  are  determined  by 
the  lender,  the  borrower  and  the  current  economic  condi¬ 
tions.  The  borrower  and  lender  negotiate  a  mutually  accept¬ 
able  arrangement  based  on  security  of  investment,  ability  to 
pay,  prevailing  current  interest  rates,  amount  of  risk,  value 
of  the  property,  and  similar  considerations.  Interest  rate, 
length  of  repayment  term,  ratio  of  mortgage  loan  to  sale 
price  and  monthly  payment  are  basic  provisions  determined 
with  each  mortgage  loan.  Other  provisions  concern  changes 
in  interest  rate,  paying  off  the  debt  early,  subsequent 
mortgages  on  the  same  property  and  other  technicalities. 

The  provisions  of  mortgage  loans  vary  from  time  to  time 
and  in  different  places,  and  are  usually  worked  out  in¬ 
dividually  with  each  transaction.  Each  property  and  bor¬ 
rower  is  unique,  and  monetary  conditions  change  in  dif¬ 
ferent  locations  and  periods  of  time.  In  fact,  mortgage  fi¬ 
nancing  is  one  of  very  few  markets  today  where  prices  and 
terms  are  not  fixed  as  they  are  on  a  department  store  price 
tag.  The  sale  price  of  properties  may  be  influenced  by  the 
provisions  of  the  mortgage  arrangement.  An  analysis  of 
mortgage  practices  will  contribute  to  an  understanding  of 
the  relationship  of  the  sale  price  of  properties  to  their  mar¬ 
ket  value.  The  prices  finally  agreed  upon  for  similar  prop¬ 
erties  under  various  financing  conditions  may  deviate  from 
a  certain  market  value.  In  extreme  cases,  non-typical  fi¬ 
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nancing  would  influence  a  sale  price  so  that  it  would  not 
represent  an  arm's-length  open  market  sale. 

Types  of  mortgages 

"Mortgages"  as  referred  to  in  common  language  and  fi¬ 
nancial  statements  in  Canada  are  of  three  different  types.1 
A  legal  mortgage  is  the  conveyance  of  real  property  to  the 
lender.  The  borrower  has  the  right  to  have  the  ownership  of 
the  property  restored  to  him  when  he  has  repaid  the  mort¬ 
gage  loan.  This  right  of  the  borrower  is  called  the  equity  of 
redemption.  In  the  case  of  a  second  mortgage,  the  borrower 
does  not  really  have  legal  possession  of  the  property;  he 
cannot  convey  the  ownership  a  second  time  when  it  is  held 
by  the  mortgagee.  The  second  mortgage  is,  then,  only  a 
conveyance  of  the  equity  of  redemption  which  is  held  by 
the  borrower.  This  type  of  conveyance  of  the  equity  of 
redemption  is  the  second  type  of  mortgage,  called  an  equit¬ 
able  mortgage.  The  third  type  of  mortgage,  called  an 
hypothec,  is  any  mortgage  in  Quebec. 

Legal  mortgages  can  only  take  place  in  locations  where 
the  old  Registry  System  prevails.  Where  the  Land  Titles 
System  is  used,  the  nature  of  the  mortgage  is  equitable  not 
legal.  The  practically  significant  fact  is  that  under  the  old 
Registry  System,  the  lender  actually  takes  possession  of  the 
property  through  the  legal  mortgage,  subject  to  the  bor¬ 
rower's  right  to  have  ownership  restored  to  him.  Under  the 
Land  Titles  System,  and  in  Quebec,  the  borrower  retains 
the  legal  estate  but  gives  the  lender  an  interest  in  the  prop¬ 
erty  conditional  on  the  repayment  of  the  loan.  The  term 
"mortgage"  or  "mortgage  deed"  refers  to  the  document  in 
the  transaction.  The  money  exchanged  is  termed  the  "mort¬ 
gage  loan." 

Mortgages  are  bought  and  sold  by  financial  institutions 
after  the  original  mortgage  loan  transaction  has  taken  place 
with  the  primary  borrower  and  lender.2  This  secondary 
mortgate  market  among  banks,  savings  and  loans  associa¬ 
tions,  life  insurance  companies  and  other  investors  is  af- 
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fected  by  economic  conditions  and  government  actions.  If  a 
government  wishes  to  stimulate  mortgage  transactions,  it 
may  buy  up  mortgages  from  the  secondary  market,  thus 
allowing  primary  financial  intermediaries  to  secure  new 
mortgages  at  current  rates.  Each  mortgage  has  its  "price" 
on  the  secondary  market.  Such  factors  as  interest  rate,  loca¬ 
tion,  term,  equity,  age  of  property,  credit  standing  of  bor¬ 
rower,  and  government  guarantee  or  insurance  affect  the 
price  of  a  mortgage.  Because  of  the  amount  of  money, 
period  of  time,  and  unique  nature  of  each  property,  the 
mortgage  market  is  generally  suited  to  localized  investors 
interested  in  secure,  stable  returns.  Most  mortgage  business 
is  done  by  savings  and  loan  associations.  A  small  amount  is 
shared  by  non-life  insurance  companies,  credit  unions,  in¬ 
vestment  companies,  fraternal  orders,  personal  trust  funds, 
pension  funds  and  individuals.3 

Mortgage  financing  and  sale  price 

The  effect  of  mortgage  financing  on  the  sale  price  of 
real  property  is  complicated  by  many  forces  within  the 
economy.  In  the  simplest  sense,  the  sale  price  depends  on 
the  amount  of  the  mortgage  loan,  the  term,  and  the  rate  of 
interest.  In  a  given  area  and  period  of  time,  a  seller  may 
settle  for  a  lower  sale  price  if  the  down  payment  is  high  and 
the  amount  left  for  the  mortgage  loan  is  lower.  The  investor 
obtains  a  higher  return  sooner,  and  can  afford  to  ask  a 
lower  price.  The  length  of  term  and  the  interest  rate  are 
similarly  related  to  the  asking  price.  A  shorter  term  or 
higher  rate  brings  a  faster  return,  allowing  him  to  re-invest 
the  money  sooner.  These  also  reduce  the  risk  by  reducing 
the  time  involved. 

The  relationship  between  mortgage  conditions  and  sale 
prices  only  holds  true  within  a  fixed  time  and  place.  All 
other  things  being  equal,  a  variation  in  interest  rate  creates 
a  variation  in  the  sale  price.  However,  a  gradual  increase  in 
interest  rates  over  a  length  of  time  does  not  necessarily 
coincide  with  a  reduction  in  prices.  On  the  contrary,  rising 
rates  generally  reflect  a  scarcity  of  funds  and  a  high  demand 
for  credit,  an  inflationary  situation  which  raises  prices  as 
well  as  credit  rates.  Higher  sale  prices  thus  occur  coincident- 
ally  with  higher  interest  rates,  for  the  same  reasons  of  sup¬ 
ply  and  demand. 

At  a  given  time  and  place,  the  purchaser  seeks  out  the 
financing  with  the  longest  term  and  lowest  interest  rate  for 
the  sale  price  agreeable  to  him.  At  the  same  time,  the  sup¬ 
pliers  of  mortgage  money  are  anxious  to  collect  repayment 
at  the  highest  rate  and  within  the  shortest  period  possible 
for  the  purchaser  within  prevailing  standards. 

Availability  of  mortgage  money 

Factors  influencing  the  availability  of  mortgage  money 
and  the  ability  to  make  payments  fluctuate  from  time  to 
time.  During  periods  of  tight  money,  there  is  a  shortage  of 
money  in  circulation  for  mortgage  loans  and  construction 
loans,  unless  counteractive  measures  are  taken.  Such  mea¬ 
sures  would  offset  an  unintended  limitation  of  housing  con¬ 
struction  and  sales  brought  about  by  general  policies  of 
tight  money.4  As  supplies  of  mortgage  money  and  prop¬ 
erties  decrease,  interest  rates  go  up  because  of  competition 
for  scarce  supplies.  At  the  same  time,  financial  institutions 
may  act  to  raise  interest  rates  to  discourage  the  demand  for 
credit,  as  well  as  to  capitalize  on  their  profitable  position. 

Because  of  the  interdependent  structure  of  financial  in¬ 
stitutions,  an  increase  of  rate  in  one  causes  others  to  raise 


rates  to  maintain  profit  margins  and  preserve  liquidity. 
During  periods  of  inflation,  interest  rates  may  be  raised  to 
compensate  for  the  loss  of  real  profit,  since  repayment  is 
made  at  a  later  time  in  inflated  dollars.  Terms  may  be 
shortened  and  down  payment  requirements  increased  for 
the  same  reasons.  Rising  incomes  increase  demand  and  push 
up  prices. 

The  effects  of  a  combination  of  tight  money  and  infla¬ 
tion  have  been  dramatically  demonstrated  in  recent  years. 
Interest  rates  have  risen  sharply,  because  the  supplies  of 
mortgage  money  and  new  housing  have  not  kept  pace  with 
increased  demand  caused  by  growing  population  and  in¬ 
creasing  incomes.  The  nature  of  residential  building  has  not 
changed,  but  the  value  has  changed  because  of  the  structure 
of  the  economic  environment.  An  understanding  of  the 
economic  mechanism  is  thus  critical  to  an  intelligent  assess¬ 
ment  of  market  value  as  reflected  by  sale  prices. 


Effect  of  interest  rates  on  housing  costs 

A  page  one  story  in  the  Toronto  Star  of  July  27,  1974, 
shows  the  effect  of  mortgage  interest  rates  on  the  total  cost 
of  a  house.  A  $50,500  house  bought  in  1971  was  financed 
with  a  $34,000  mortgage  loan  at  9%  interest  over  25  years. 
The  total  cost  will  be  $101,400  with  monthly  payments  of 
$283.00.  If  the  same  mortgage  loan  were  given  at  today's 
prevailing  commercial  bank  rate  of  12%,  the  total  cost 
would  be  $121,855,  paid  in  monthly  installments  of 
$350.85.  The  buyer  would  be  faced  with  additional  dif¬ 
ficulties  today,  since  he  would  have  to  find  a  lender  willing 
to  make  the  transaction.  The  same  house  would  also  un¬ 
doubtedly  have  a  much  higher  sale  price  today,  making  the 
total  cost  even  higher.  At  the  same  time,  since  demand  is 
high  and  incomes  are  higher  than  before,  buyers  are  still 
willing  to  negotiate  on  these  terms. 

The  article  cites  three  reasons  for  the  increase  in  interest 
rates:  the  July  24,  1974,  increase  in  the  Bank  of  Canada 
prime  lending  rate  to  9.25%;  high  competitive  international 
rates;  and  an  11.4%  annual  inflation,  causing  returns  on 
investments  to  be  diminished.  The  Bank  of  Canada  foresees 
continued  inflation  and  high  interest  rates  in  Canada  and 
internationally  for  some  time.5 

$ome  financial  advisors  recommend  very  tight  credit 
controls  to  alleviate  the  tight  money  and  inflationary  situa¬ 
tion.6  Larger  minimum  down  payments  and  shorter  maxi¬ 
mum  repayment  terms  would  force  saving  and  discourage 
borrowing.  $uch  policies  would  have  to  be  implemented  by 
the  government,  and  could  cause  unemployment  and  other 
undesirable  side  effects.  Ceilings  on  interest  rates  would 
only  cause  increases  in  other  areas  and  distort  the  market. 
The  inescapable  conclusion  is  that  higher  sale  prices  and 
finance  costs  will  prevail  for  some  time.  The  average  sale 
price  of  a  house  in  Metro  Toronto  and  the  adjacent  areas 
rose  from  $21,630  in  1966  to  $57,461  in  May  of  1974.  As 
of  June  30,  1974,  the  range  of  prices  extended  from  aver¬ 
ages  of  $38,342  in  the  area  of  the  Don  Valley  Parkway  and 
$t.  Clair  Avenue,  to  $107,830  in  the  area  east  of  Yonge 
Street  and  south  of  Highway  401. 7 


Supply  and  demand  in  the  real  estate  market 

The  supply  of  improved  real  estate  in  any  locality  is 
relatively  fixed  at  any  one  time.  The  amount  of  new  con¬ 
struction  seldom  exceeds  a  few  percent  of  the  total  existing 
housing  stock.  New  units  can  only  be  added  after  a  period 
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of  planning,  financing  and  construction.  Existing  structures 
are  adequate  for  long  periods  of  time;  the  supply  of  housing 
is  not  normally  decreased  suddenly.  Over  a  period  of  time, 
the  amount  of  real  property  available  in  the  market  is  rela¬ 
tively  stable.  The  supply  of  property  is  not  as  much  of  an 
influence  on  price  as  demand.8  The  level  of  incomes  is 
directly  proportional  to  price  levels.  At  a  given  current  pre¬ 
vailing  mortgage  term  and  rate,  the  amount  of  possible 
monthly  payment  generally  depends  on  the  possible  income 
level.  Sale  prices  depend  on  the  feasibility  of  monthly  pay¬ 
ments  being  made. 

The  number  of  people  looking  for  property  also  in¬ 
fluences  the  price.  A  strong  overall  demand  may  keep  prices 
high  regardless  of  other  factors  acting  to  reduce  prices.  Pro¬ 
hibitive  finance  costs  and  skyrocketing  construction  costs 
would  discourage  buying  and  bring  down  prices  were  it  not 
for  high  demand.  Large  down  payments  and  high  monthly 
payments  would  similarly  dampen  the  market  if  incomes 
were  not  available  and  competitive  pressures  did  not  force 
buyers  to  tolerate  high-priced  properties. 

Concerns  of  the  borrower  and  lender 

The  buyer  and  mortgage  lender  will  not  make  a  trans¬ 
action  unless  the  considerations  of  the  mortgage  are 
mutually  agreeable.9  The  lender  is  basically  interested  in 
receiving  a  safe  and  adequate  return  on  his  investment.  The 
security  of  the  investment  depends  on  the  apparent  risk  in 
the  borrower.  The  lender  is  concerned  with  the  borrower's 
personal  character,  credit  history,  income,  permanency  of 
employment,  age,  family  responsibilities  and  health.  Ability 
to  pay  is  determined  by  income,  value  of  property  owned 
and  probable  future  incomes  and  values.  Since  the  lender  is 
concerned  with  the  risk  factor,  the  amount  of  the  mortgage 
money  is  generally  only  a  portion  of  the  value  of  the  mort¬ 
gaged  property,  as  appraised  by  the  lender.10  This  reduces 
the  risk  of  obtaining  the  return  on  an  investment.  Repay¬ 
ment  is  required  within  a  schedule  which  will  insure  full 
return  of  the  investment  within  the  term  of  the  loan. 

Lenders  seek  a  maximum  yield  commensurate  with  the 
risks  of  a  loan.  A  more  risky  loan  would  be  given  at  a  higher 
interest  rate  than  a  safer  investment.  Mortgage  lenders 
usually  accept  the  current  prevailing  mortgage  loan  rate. 
During  periods  of  tight  money,  they  may  hold  out  for  a 
higher  rate,  or  discount  the  loan  to  obtain  a  higher  return. 
(Discounting  means  listing  a  loan  of  a  certain  amount  and 
actually  giving  a  smaller  amount  to  the  borrower.  A  2% 
discount  on  a  $50,000  loan  would  leave  the  borrower  with 
$49,000,  with  the  obligation  to  repay  the  full  $50,000.) 
$econd  mortgages  require  higher  rates  because  of  the  higher 
risks  involved.  Prior  claims  are  made  by  the  first  mortgage, 
and  resources  allocated  to  repayment  of  second  mortgages 
are  more  uncertain. 


Priority  of  real  property  taxes 

Real  property  taxes  have  priority  over  all  mortgage 
claims  for  payment.1 1  Unpaid  taxes  are  in  the  nature  of  a 
lien  against  the  property.  This  includes  local  improvements 
and  special  services,  even  though  they  may  not  be  situated 
on  the  property.  In  this  sense,  even  the  "first”  mortgage 
does  not  constitute  the  first  legal  claim  on  the  property. 

5ometimes  the  taxes  are  paid  directly  by  the  owner  and 
sometimes  by  the  holder  of  the  mortgage.  If  the  mortgage 
agent  pays  the  taxes,  assessment  notices  are  preferably  sent 
to  him  via  the  owner,  so  that  he  has  the  opportunity  to 


inspect  the  assessment  and  make  corrections  or  consider 
launching  an  appeal.  In  any  case,  the  taxes  add  to  the  gross 
debt  service,  or  total  monthly  payment  of  principal,  in¬ 
terest  and  taxes  the  house  purchaser  is  required  to  pay.12 


Other  real  estate  costs 

Other  services  add  to  the  costs  involved  in  the  purchase. 
If  the  mortgage  is  arranged  through  a  private  institution, 
there  is  no  fee  for  application  for  a  mortgage.  If,  however, 
the  application  is  made  to  C.M.H.C.,  a  fee  is  charged  be¬ 
cause  this  corporation  does  not  gain  from  the  loan  interest, 
and  incurs  expenses  in  analysing  applications  and  appraising 
properties.  The  borrower  pays  all  legal  expenses  incurred  in 
the  mortgage  transaction,  even  though  the  legal  representa¬ 
tive  is  chosen  by  the  lender.1  3 

The  interest  rate  of  the  loan  does  not  include  legal  costs, 
surveyors'  expenses  or  other  extraneous  charges.  The  rate 
does  include'  the  cost  of  the  application  examination,  ap¬ 
praisal  of  the  property,  and  costs  of  disbursing  the  loan, 
checking  documents,  setting  up  the  mortgage  account  in 
the  lender's  books  and  administering  the  account  until 
maturity.14  Legal  expenses,  then,  add  to  the  initial  cost  of 
the  property,  but  not  to  the  monthly  payments. 

While  considerable  expenses  may  be  incurred  by  the  pur¬ 
chaser  in  each  case  because  of  moving,  furniture  and  ap¬ 
pliances,  insurance,  utilities,  and  other  miscellaneous  ex¬ 
penses,  these  are  not  considered  to  be  directly  related  to 
the  sale  price.  Taxes  and  legal  costs,  however,  are  measur¬ 
able  and  common  to  most  purchases.  When  considering  the 
purchase  of  a  property,  these  two  things  must  be  taken  into 
account.  $uch  related  expenses  may  put  the  sale  out  of 
reach  of  some  purchasers,  limiting  the  market  for  the  prop¬ 
erty. 

Conclusion 

An  investigation  into  the  relationship  between  mortgage 
financing  and  residential  sale  prices  could  add  to  the  accu¬ 
racy  of  market  value  assessment.  Conditions  of  mortgage 
financing  could  be  obtained  along  with  the  sale  price  and 
type  of  sale.  For  example,  the  mortgage  interest  rate,  term, 
and  ratio  of  mortgage  loan  to  sale  price  of  a  sample  of 
properties  could  be  tabulated  and  analysed.  Comparable 
properties  with  similar  financing  should  exhibit  the  same 
market  value.  □ 
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